BEFORE THE
MARYLAND STATE BOARD OF CONTRACT APPEALS

Appeal of UNITED TECHNOLOGIES CORP. )
and BELL HELICOPTER, TEXTRON, INC. ) Docket Nos. MSBCA
) 1407 and 1409
Under State Helicopter Procurement )

January 30, 1989

Co itive tijatign - Eva i - An agency may disregard unsolicited
information submitted by an offeror in its proposal if evaluation of the proposal based
on such information would constitute evaluation based on unannounced evaluation factors
or criteria. Use of unannounced evaluation factors or criteria is unreasonable and
a violation of the requirements of Maryland’'s General Procurement Law.

Competitive Negotjation - Discussjons - In a competitive negotiation procurement an
agency may reasonably reject as unacceptable for evaluation purposes an offeror’s
revisions to its cost proposal in its best and final offer if the offeror fails to
explain sufficiently revisions to its offer in response to the agency request for best
and final offers following negotiation discussions.

Protest - Timeliness - An offeror who has filed a timely protest of an agency’s
contract formation action in a competitive negotiation may await a formal debriefing
or explanation by the agency before filing a protest raising additional issues where
the information the agency made available to the protester earlier left uncertain
whether a basis for protest existed. Doubts about the timeliness of a protest may be
resolved in the protester’s favor.

Jurisdiction - Amendme Appeal - Timeljness - The Board may consider an issue
raised by an Appellant during hearings on a protest appeal where the procurement
officer addressed the issue in a final procurement officer’s decision if Appellant
timely noted an appeal of denial of the issue raised by the protest. Amendment of an
appeal to raise a new issue during the course of a protest appeal hearing is untimely
where Appellant had notice in communications received from the procurement officer
denying its protest of the basis for his proposal evaluation decision but failed to
protest further within seven days of the procurement officer’s communications and
failed to file a timely appeal of denial of the protest regarding the issue it sought
to raise with the Appeals Board.

Competitive Negotiation - Equal Proposals - In a competitive negotiation, selection
officials may reasonably determine that two proposals are essentially equal. In this
regard, they may reasonably determine that the propesal receiving the greater number
of points under the scoring system used is not the superior proposal under
circumstances where the variation in scoring is approximately 200 points out of 10,000
total points available for scoring the proposals.

Competitive Negotiations - Evaluation Factors - In a competitive negotiation
procurement, in order to compete on an equal basis, offerors are entitled to know the
relative importance of each evaluation factor used by the procuring agency to evaluate
and score proposals.
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Competitive Negotiations - Price Evaluation - In a competitive negotiation procurement,

the procuring agency may select the higher priced, technically superior proposal in
the State’s best interest if the additional cost is warranted by the increase in
quality provided by the technically superior proposal.

Competitive Negotiation - Technical Evaluation - Procurement officials may reasonably
rely on the technical information made available to them within the parameters of the

solicitation and during the negotiation process in order te distinguish between the
technical features of equipment based on the seolicitation evaluation factors when
deciding which equipment is technically superior.

ard of Public W rement hority - The Board of Public Works possesses
independent procurement authority to award contracts pursuant to the Maryland General
Procurement Law and regulations.

ryland € tive Helicopter Advisor i - Evaluation Panel - The Maryland
Executive Helicopter Advisory Committee is an advisory and policy making body. Its
members include members from the Executive Branch and non-voting members who are
members of the Maryland General Assembly. The Maryland Executive Helicopter Advisory
Committee does not have procurement authority. In the State helicopter solicitation
it functioned as the Board of Public Work’s source evaluation committee to evaluate
proposals and to advise the Board of Public Works regarding selection of the successful
offeror for award.

jv iati - Ev i - Procuring officials enjoy a reasonable
range of discretion in evaluating proposals and determining the most advantageous
proposal to select for award. Such determinations are entitled to great weight and
are not disturbed unless unreasonable or in violation of Maryland General Procurement
Law and regulations.

Competitive Negotiations - Evaluation Factors - Procurement officials are required by
Maryland’s General Procurement Law to evaluate proposals based on the solicitation’s
announced evaluation factors and criteria or inform offerors of changes to the
evaluation factors or criteria so that offerors may submit accurate and realistic
proposals and thereby compete on an equal basis.

Competitive Negotiations - Evaluation Factors - Equal Proposals - Evaluation and

selection officials are required to select for award the proposal which best meets the
State’s needs and is the most advantageous proposal consistent with the solicitation’s
evaluation criteria, if the proposals appear equivalent or numerically tied based on
the scoring system used.

ompetitive Negotiations - Awa asis - Procurement officials may award a contract
to the higher priced, technically superior proposal if the solicitation emphasizes
quality over price and the procurement officials determine that the higher priced,
technically superior proposal is also the most advantageous proposal.

Competitive Negotiations - Equivalent Propgsals - Equivalent Products. Equipment -

Procurement officials may use price to select the most advantageous proposal where the
proposals are deemed equal or the equipment sought is deemed technically equivalent
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based on the technical scoring system used.

Competitive Negotiations - Equal Propesals - In determining the technically superior

proposal from equal proposals or technically equivalent proposals when making a
procurement decision to award to the most advantageous proposal, selection and
evaluation officials may emphasize particular technical evaluation criteria in
selecting the proposal that best fulfills the State’s needs. In this manner, selection
officials may determine the superior proposal from proposals initially deemed
technically equivalent or tied on a numerical basis.

Competitive Negotiations - Technical Evaluation - The Appeals Board does not second

guess an agency’s judgment that one offeror’s equipment is technically superior to
another offeror’s equipment where the Appellant has not demonstrated that the agency’s
judgment is unreasonable, improper, or in violation of the Maryland General Procurement
Law.

Evaluation Criteria - Notice - Appellant was not materially prejudiced by the selection
officials’ evaluation of proposals by their failure to issue a formal written amendment

emphasizing that speed of delivery of emergency medical services and thus speed of the
helicopters was an important State goal in the procurement where speed of the
helicopters was listed as an evaluation factor and where Appellant was told during
the evaluation and discussion process that the speed of the helicopter was an important
State goal in affording speedy emergency medical services. A reasonable reading of
the solicitation indicated that speed of the equipment in delivery of emergency medical
services was an evaluation factor and also an important State goal.

Evaluation - Selection officials evaluated Appellant’s proposal on a fair and equal
basis consistent with solicitation evaluation criteria when they evaluated the speed
of the helicopters under circumstances requiring the selection officials to distinguish
between two helicopters found technically equal after the initial phases of the
evaluation process.

Competitive Negotiation - Price Eva ion - In order to select the most advantageous
proposal, the Maryland Executive Helicopter Advisory Committee, consistent with the
solicitation requirements and Maryland General Procurement Law, compared the competing
proposals based on the total estimated price offered by the proposals including the
purchase price {acquisition cost) and estimated operating costs (1ife cycle costs}.

Competitive Negotiations - Price Evaluation - Cost Estimates - The Appeals Board does
not second guess agency procurement decisions regarding technical issues unless clearly
shown to be unreasonable or in violation of the Maryland General Procurement Law. This
includes a judgment regarding estimates as to equipment’s future operating costs and
their consideration in selecting the most advantageous proposal for award.

mpetitive N jatjons - Evaluatiopn and Se jon - Based on the evaluation and
recommendation of the Maryland Executive Helicopter Advisory Committee, the Board of
Public Works in the exercise of its independent procurement authority reasonably
awarded the contract based on the proposal it adjudged offered the technically superior
helicopter as well as the most advantageous proposal when considering price and the
solicitation evatuation factors.
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OPINION BY CHAIRMAN HARRISION

Appellants United Technologies Corp. Sikorsky Division (Sikorsky) and Bell
Helicopter, Textron, Inc. (Bell) appeal the denial of their bid protests relating
to selection of a contractor to provide Emergency Medical System (EMS)
helicopters. The appeals were consolidated for hearing and decision.

Findings of Fact'
1. During the 1986 Session of the General Assembly, the State legislature
established the Maryland Executive Helicopter Advisory Committee (MEHAC) to

provide ongoing oversight and policy guidelines to the Maryland Institute

The Findings of Fact in this section, Findings ! through 25, relate gererally to events leading to the
appeals. Specific Findings of Fact germane to particular issues in the two appeals appear below.
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for Emergency Medical Services Systems (MIERISS) and to act as liaison with
the Governor's Office, General Assembly, and Department of Budget and

Fiscal Planning. MEHAC's duties included:

(1) Reviewing progress toward enhancement and revitalization of
the State Med-Evac Program;

(2) Reviewing and developing recommendations for improvement of
delivery of Med-Evac services in the State, addressing such issues
as deployment ol helicopters, staffing requirements and experience
levels of personnel, support functions, communications systems,
training needs, and the optimum utilization of the Maryland State

Police Helicopter fleet;

(3) Serving as the primary body to structure the budget for
Med-Evac operations, to include assuring a balanced, mutually
supportive request for the MIEMSS and the Maryland State Police

Aviation Section Division;

(4) Monitoring the progress of budget requests and expenditures
consistent with guldelines and requirements as established by the

Maryland Executive Hellcopter Advisory Committee;

(5) Develop protocols for cooperative use and priority of Maryland
State Police helicopter services; and

(6) Examine reclprocity of helicopter services with adjoining

states;
L * *

SJR33, Laws of Maryland, 1987,
L 8
2. MEIAC? subsequently developed and adopted, after review by the Legis-

lative Budget Committees of the General Assembly, an updated Helicopter
Mission Profile which was used to establish specific aircraft performance
requirements and equipment, system, and service specifications. These require-
ments and speclﬁcatlons were incorporated in & Request for Proposals (RFP)

developed by the Maryland Department of Transportation (MDOT) which had

2rhe members of MEHAC were the Honorable Melvin A. Steinberg, Lieutenant
Governor; the Honorable Francis X. Kelly, Maryland State Senate; the Hon-
orable John C. Astle, Maryland House of Delegates; the Honorable Charles L.
Benton, Secretary of Budget and Fiscal Planning; Dr. R. Adams Cowley,
Director MIEMSS; Dr. Ameen Ramzy, MIEMSS; Colonel Elmer 1. Tippett,
Superintendent, Meryland State Police; Major Warner L Sumpter, Aviation
Division, Maryland State Police; John M. Staubitz, Department of Health and
Mental Hyglene; and Paul Il Reincke, Chief, Baltimore County Fire De-

pertment, (October 17, Tr. pp. 79-80; Respondent's Ex. 22).
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been charged by MEHAC with responsibllity to initiate and oversee a helicop-
ter procurement to replace existing State owned EMS helicopters with new
medium-sized, twin-engine, jet-powered helicopters. The RFP was mailed to
twenty-two vendors on February 19, 1988,

3. The RFP set up a multi-phased process requiring separate sealed price
and technical proposals, After an Initial screening to eliininate clearly
unacceptable offers,. the remaining technical and price proposals would be
separately analyzed, evaluated and scored by evaluation teams (collectively,
the Procurement Team). The scores would then be used to determine the
relative adequacy” of all the proposals. The proposal comparatives were to
be forwarded to the MEHAC Selection Sub-Committeed which was to make
selection recommendations to the full MEHAC, The RFP then stated : "These
proposal scores and comparative results, Offeror Technical and Price Propos-

als, "field data coliected by the Procurement Team, and eny other informa-

tion the Sub-Committee has requested will, in turn, be used by the MEHAC in

selecting a "successful Offeror.™ (RFP, Section D, Paragraph I C&D)
4. A DPre-Proposal Conference was held at the MDOT Ileadquarters on

March 2, 1988. Amendments to the RFP were developed as a result of the

Pre-Proposal Conference and were mailed to all vendors on Mearch 7, 1988 and

March 23, 1988, Neither amendment reflected offeror concern with the

evaluation scheme.

3he Selection Sub-Committee consisted of:
a. Chairman - Mr. Charles Benton
Secretary, Department of Budget and Fiscal Planning.
b, Dr. R. Adams Cowley )
Director - MIEMSS
c. Colonel Elmer Tippett
Superintendent - Maryland State Police
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5. Thnely proposals were recelved from five (5) helicopter manufacturers:
a. Aerospatiale Helicopter Corp. (Aerospatiale)
b. Agusta Aviation Corp. (Augusta)
¢. Bell
d. MBB Hellcopter Corp. (MBB)

e, Sikorsky
6. Price and technical proposals were evaluated separately by independent
evaluation teams; Technical Evaluation Team, Medical System Evaluation Teamn
and Price Evaluation Team (collectlvely, the Procurement Team).
7. Performance Verification Demonstrations (PVDs) were scheduled "to
provide the State with an opportunity to collect and compare data reflecting

actual hellcopter performance with that provided by offerors In their Tech-

nical and Price Proposals. (RFP, Section D, Paragraph VIII A)d

4The REFP demonstration specifics are as follows:

1. Performance Verification Demonstrations will consist of two (2)
parts. Part 1 will involve the flight of a helicopter proposed to
demonstrate its performance capabilities. Part Il will involve the
pn-ground inspection and evaluation of a helicopter proposed,

2.  All appropriate FAA regulations will apply to demonstration flights,

3.  Offerors shall provide a pilot who will act as Pllot-in-Command
during all flights; (During the flight performance segment of a
demonstration, a State pilot will collect and record actual hell-
copter instrument readings and atmospheric conditions data. In-
formation collected shall be compared with that contained in
Manufacturer's Performance Charts provided by Offerors.)

4. - Flights will be flown with all MANDATORY items of equipment or

equivalent weight and all items of DESIRABLE equipment or
equivalent welght Installed, plus thirteen-hundred fifty (1,350}
pounds of "Minimum Operational Load", plus sufficient fuel to fly
one hundred eighty (180) nautical miles at a minimum of one
hundred twenty (120} knots indicated alrspeed (no wind condition),
plus an additional thirty (30) minute fuel reserve. .

5.  Flights will begin at Maryland's Martin State Airport, Baltimore,
Maryland, and include a three (3) leg, day VFR flight with landings
at three (3) locations,
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8. During each PVD, speed was observed and recorded at the same two
places along the route. In the subsequent evaluation, the highest of the two
speeds was used. Sikorsky's PVD took place on April 28, 1988, Bell's took
place on April 29, 1988 and Aerospatiale's took place on May 4, 1988. For

these three offerors, the highest indicated airspeeds (l.e. "speedometer read-

Ings") were:

Aerospatiale 160 knots
Sikorsky 145 knots
Bell 124 knots

g, Oral interviews and site visits were held at all five offeror's assembly
plants. At the end of each oral presentation, each offeror was provided with
a written request to submit a Best and Final Offer (BAFO) within seven days
of the request,

10. In May, 1988, site visits were made to Appellants' assembly plents by
the Procurement Team under the direction of Mr. Joseph J. Drach, the

Procurement Officer. Following the site visit, Appellants subinitted BAFOs.

13

6‘. Flights will provide Offerors with the opportunity to have a heli-
" copter proposed demonstrate its capablility to:

a. Hover out-of-ground effect,

b. Fly with one engine inoperable,

perform In-cruise flight over a distance NOT exceeding one
hundred fifty (150) nautical miles at maximum continuous power
NOT to exceed published airspeed limitations (Vne).

c.

_(RFP, Section D, Paragraph VIl C).
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11. The Selection Sub-Committee met on June 8, 1988 to review the Pro-

curement Team's evaluation of the offerors proposals and PYD results. The

Sub-Committee decided that the offers of Agusta and MBB were

unacceptable, The Sub-Committee further decided that another round of

BAFOs was necessary.

12. On the recommendation of the Sub-Committee, on June 14, 1988,

MEHAC directed the Procurement Officer to provide Aerospatiale, Bell and

Sikorsky with a request to provide a second BAFO. In addition, letters were

sent to Agusta and MBB informing them of their elimination from competi-

tion.

13. BAFOs were received and evaluated by the Procurement Teain. Numeri-

cal evaluation of proposals wes based on a gcale of 12,360 points of which

one-third or 4,120 polnts was aliocated to price proposals. Total acquisition

costs and total operating cycle costs were to be added together to determine

a total cost for each price proposal.5 The propesal which indicated the lowest

total proposed cost to the State was to be awarded 4,120 price evaluation

points, Those price proposals which were determined to offer a higher cost

to the State were to be awarded a lower proportional share of the maximum

possible price evaluation points.

Evaluation of technical proposals was made in accordance with RFP

Tables VI and VI, The RFP stated:

5 Acquisition costs were defined as the firm fixed price speclfied by offerors
for the Initial six {6) helicopters to be procured by the State. (RFP Section
D, Paragraph VII B). Operating cycle costs were to be provided for a len-year

period and consisted of four major items:
(1) component, parts and labor costs

(2) scheduled inspection and lgbor costs
(3) fuel and lubricants eost and
(4) Insurance costis.

_ (RFP Section D, Paragraph Vil B).
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A. Technleal Proposals

1. For the items listed in Table VI and VH {(pages 175 through
219), the number of Evaluation Polnts awarded will be based
on a determination by the State as to whether some item of
equipment or capabllity proposed is "unacceptable”, l.e., falls
to meet some MANDATORY requirement essociated with It, is
naeceptable”, i.e., meets all the MANDATORY requirements
associated with it. If an item s Judged to be "acceptable", a
determination will then be made as to whether, beyond .
meeting all the MANDATORY requirements established for It,
that item is of a quallty, or offers some additional capa-
bilities, such that it 1s "preferred" over similer "acceptable”
capablilities proposed by other Offerors. (Offerors should note
that for items listed in Tables V1, pages 175 through 217, any
jtem considered to be "unacceptable” will receive zero (0)
points regardiess of the Polnt Category to which that item
has been assigned. It should be further noted that the number
of Evaluation Points that may be awarded for items designated
as "Acceptable" or "Preferred® are limited to the specific
values (ndicated In Table V1, pages 175 through 2i7. Finally,
it should be understood that the same number of Evaluation
Points will be awerded to all items of a particular type judged
to be "Acceptabie" and all items of a particuler type consid-

ered "Preferred,")

(RFP Section D, Paragraph VII A),
In addition to the RFP "mandatory" items, the RFP listed in Table VI

twenty-three "desirable” (i.e., optional} items, Prior to the second round of
BAFOs, twelve of these "desirable" items were made into "mandatory" itens.

Eleven items remained as "desirables" in Table VL
14. At the request of the chairman of the Selection Sub-Committee, made

prior to issuance of the RFP but not Included in the RFP, price proposals
were also evaluated on the basis of the "split method". Under this method,
price proposals were evaluated by scoring acquisition and operating costs

separately, each on a 2,060 point scale (alf of the total of 4,120 polnts), and

adding the results,
15. ‘The numerical ranking of offerors (after the second BAFO) as they were

discussed by the Procurement Team with the Sub-Commlittee and thereafter

with MEHAC is set forth below,
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Split Method RFP_ Method

1. Aecrospatiale Cost Millions Points Polnts
Acquisition Cost 25.858 2060
Opertating Cost 42.665 1827
Total Cost Points 38817 3913
Total Tech Points 5905 5905
Grand Total 68.523 9792 9818
2. Bell
Acguisition Cost 27,237 1956
Operating Cost 37.849 2060
Total Cost Points 4016 4120
Total Tech Points 5888 5888
Grand Total 65.086 9904 10008
3. Sikkorsky
Acquisition Cost 26.535 2007
Operating Cost 48.113 1621
Total Cost Points 3628 3592
Total Tech Points 5720 5720
Grand Total 74.648 9348 9312
Summary:
1. Bell 9904 10008
2. Aerospatiale 9792 (-112) 9818 (~190)
3. Sikorsky 9348 (-556) 9312 (-696)

16. On the basis of these scores, MEHAC judged that Bell's and Aeros-

patiale's offers were essentially equal (and superior to Sikorsky's). To resolve
[ 8

the "tie", MEHAC concentrated on certain of the technical evaluation factors

gnd discounted operating costs under the belief that they are inherently

ngoft", The Sub-Committee concluded that selection should be based on the

factors of speed, technical quality and acquisition cost. Besed on these

factors, -MEHAC selected Aerospatiale. The Procurement Officer was in-

structed to notify Bell and Sikorsky that they were no longer being considered

as candidates to provide EMS helicopters to the State.

17. On June 30, 1988, Aerospatiale was officlally notified that It had been

selected for award,

11
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18. Un Jime 30, 1988, Slkorsky protested award to Lhe Proewrement Offleer.

Sikorsky alleged thal "lils ] proposal was lower in price than lhe awardee's

price..* and thel the Siste procurement officlals falled to take into consid-

erallon "len year operaiing costs” figures,

9. 'llm prolest was denied by leller dated July 8, 1988, MNo sppen! 1o lhls

Bonrd was taken from this denlal.
comsel, to whom [t was addressed, contend was nol recelved untll J

in the dental letler (which Slkorsky's -
uly i,

} the Procurement Officer advised Slkorsky thal a $48.1 miilion figure for

g cosls had been used In the price caleulstions, On ({[E
Al the debrleling,

{ts proposed operatin

same day, July i1, Sikorsky allended a debrieling.

Sikorsky was verbally Informed thatl Lhe State used a $48.1 milllon tigure for

This flgure wes sllghlly higher than the operallng cost figure

operallng cosls,
In s second DAFO),

of $47.7 miilon used by Slkorsky In Its Cirst BAFO.

Sikorsky had presented two new scenarios for delermining len yeer operatlug

eycle cosls. Table XUHA ghowed a $41.8 million operaling eycle cosl and Table

XN showed a $44.7 million operaling eycle cosl.

20,  On July 11, 1988, Slkorsky submltted a request in wrlling for an expla-

natlon of the apparent operating cost discrepancy. This requesl came al the

i of the Procurement Officer who was unsble lo answer {ln the

suggeslio
[ the Price Evaluntion Team 8t the debrieflng) the

absence ol any member o

question of low such flgure was derlved.
g report from lLhe

2. On July 18, 1988, Sikorsky recelved a posi-debrielin
ed Sikor-

Procurement Offlecer which Informed Sikorsky that the Slale evaluat

sky's second DAFO using an operaling cosl estlinale from Slkorsky's [irst BATFO

becaunse Sikorsky did not "explaln the basls for any changes' as required In

the Slale's request for the second BAFO.

201
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22. By lelter dated July 25, 1988, Silorsky filed a prolest with the Procure-

ment Officer on the ground that the State's use of the $48.1 million figure

was linproper. The procurement Officer subsequently denled this protest by

letter dated July 28, 1988.
1988, Sikorsky filed an appeal with this Board.
s July 25, 1988 protesl‘ '

23, On August 4, The sole

ground of appeal is the ground ralsed In Appellant’

letter. Al the hearing of the appeal, s discussed below, Slkorsky was

permitted lo amend its appeal lo sllege additional grounds.

94. On July 21, 1988, Bell protested awerd o the Procurement Officer. Dell

asserted the following grounds:

{a) MEHAC erved in declering a "tie" between Bell and Aerospatiale

since Belfs score was 190 polnts higher than that of Aerospatiale

under the RFP Method,

(b) If Bell and Aerospatiale were judged to be essentlally equal, the

tors, ond

State could not properly rely upon discrete technical fac

acquisition cost alone to inake selection because:

{})) MEIIAC cannot properly aller the relative welght of

evaluation factors as set forth In the RFP, end

(2) the PYD did not provide & vatid speed comparlson between

the two aireraft.

25. Bell's protest was denled on July 28, 1988 and on August 8, 1888, Dell

filed & lmely appesl with this Board.

M201
13

i P



Decision (Sikorsky)

A. Motion lo Dismiss (The July 25, 1988 Protest)6

At the hearing the State and Aerospatlalé moved to dismiss the Sikorsky
protest of July 25, 1988 on ground that it was not filed within seven days of
the time that the basls of the protest was known or should have been known.
The Board reserved ruling on the motion pending conelusion of the hearlné.

This Board has consistently held that the requirement under COMAR
21.10.02.038 that protests “shall be filed not later then 7 days after the basis
for protest is known or should have been known, whichever s earlier" is

substantive in nature and must be strictly construed. Motorola Communica-

There is no

tions and Electronics, Inc., MSBCA 1343, 2 MSBCA %154 (1987).
factual dispute that es of July 11, more than seven days before it flled its

protest, Sikorsky knew the State used the $48.1 million figure as representing
Sikorsky's actual operating costs rather than the $47.7 million figure presented
in its first BAFO and the $41.8 million and $44.7 million flgures presented in
its second BAFO. The question that arises is whether this knowledge put
Sikorsky on. notice of a basis for protest.

Sikorsky asserts that neither the Procurement Officer's letter of July g7
denying its initial protest nor the July 11 debriefing contained sufficient
information on which to base a protest since there was no explanation of how
the State derived the $48.1 million operating cost figure used in evaluating
Sikorsky-'s proposal. The State asserts on the other hand that Sikorsky was in

possession of sufficient information on July 11, 1988 to have realized the

essential basis of its protest.

6The State's motion to dismiss Sikorsky's amended appeal Is discussed below.
Tsikorsky contends through counsel that the letter was not actually received by

Sikorsky's counsel until July 11, We accept the profler of counsel,
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As of July }1, Sikorsky was aware that theIState was using a figure of
$48.1 million in evaluating the operating costs. This was a figure that did
not appear in either of Sikorsky's BAFOs. However, the State contends that
the relative closeness to the figure of $47.7 million proposed by Sikorsky In
its original proposal and first BAFO was enough to put Sikorsky on notice as
lo where the figure was derived. Sikorsky wes aware that certain ad]ust-
ments or normalizing formulae might be applied to the operating cycle cosis
proposed by the offerors. Thus the State contends that Sikorsky should have
concluded that the State adjusted the $47.7 miltion figure upward by $400,000
and did not make the adjustments of $3 miliion to $6 miilion that.would be

required were the State to have used the figures in Sikorsky's second BAFO.

After the July 11 debriefing, members of the Sikorsky team met and

attempted to determine how the State arrived at the $48.1 million figure.

They were unable to derive any formula or set of adjustmenld using any of

the operating cycle costs they proposed which would produce the $48.1 million

cost flgure used by the State. Appellant contends, therefore, that it was
entitled to wait for the explanation it had requested bei’ore proceeding with
its protest.

It is generally held that & protestor may only awalt a formal debriefling

(or explanation) before filing Its protest where the information available
Abt Associates, Inc.,

earlier left uncertain that any basis for protest existed.
Fairfield Machine

Comp. Gen. Dec. B-226130, April 28, 1987, 87-1 CPD ¥445;
Comp. Gen. Dec. B-222015.2, December 7, 1987, 87-2 CPD

Company, Inc.,
4562; Intelcom Educational Service, Ine,, Comp. Gen. Dec.

24, 1986, 86-1 CPD ¥83. The State contends that as of July 11, Sikorsky

waes on constructive notice that the State rejected its second BAFO numbers

in favor of an adjusted first BAFO figure. In these circumstances, the State

T201
15



argues that Sikorsky was not entitled to wait for additional Information before
fliing its protest and that therefore Sikorsky's protest filed on July 25 was
untimely. We disagree.

As noted, a protester may properly delay filing its protest until after a
debriefing where information provided to the protester earlier left uncertain
whether there was any basis for protest. In addition, it is appropriate to
resolve such doubts about timeliness in favor of the protestor. Fairfield
Machine Company, lInc., supra.

At the July 11 debriefing, Sikorsky questioned how the State derived the
$48.1 million operating cost figure, Since members of the price proposal
evaluation team were unavaflable, the question was left unanswered and
Sikorsky wes advised to request written clarification. We further note that
members of the Sikorsky team met immediately after the debriefing and in
good faith attempted to generate the $48.1 million figure from each of the
three figures Sikorsky had proposed; $47.7 million, $44.7 million and $41.8
million, They were unable to derive a formula or set of adjustments using
any of the, proposed [igures which would produce the figure used by the
State. Resolving in its favor doubt regarding whether Slkorsky should have
been able to determine that the $48.1 milllon figure was its $47.7 million
first BAFO figure as adjusted by the State, we find Sikorsky was entitled to
walt for a response to its request for information before filing its protest. In
the Procurement Officer's response on July 18 to Sikorsky's written request
for explanation, Sikorsky was informed that adjusted operating cycle costs
from its first BAFO formed i.;he basis of the State’s figure. Its protest
regarding use of such figure filed on July 25 was therelore within the seven

day time limit imposed by COMAR. Accordingly, we deny the motion to

dismiss.
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B. Merits.
L The Orlginal Appeal - Use of $48.1 Million Operating Cost Figure

Findings of Fact

1. The RFP required offerors to provide the following data regarding the

component and parts costs section of the projected ten year operating cycle

costs: i
a. Component and Part Cost -

(1) Offerors shall state a cost per flight hour for overhaul or
replacement of all airframe, engine and drive-train compo-
nents and parts (excluding shipping costs) required to
maintain the helicopter alrworthy and operationally ready for
State missions for a ten (10)-year evaluation period. This
cost will be known as the "liourly Part Cost." The State
will use the "Hourly Part Cost" provided by Offerors for
purposes of evaluating Price Proposals. The "[iourly Part
Cost" assumes that there is no aircraft maintenance or
operating negligence on the part of State personnel. (Nor-
mally anticipated operating conditions such as rain, dust or

blowing sand shall not be considered negligence.)

(2) . The State reserves the right to enter into a separate Logis-
tics Support Contract with an Offeror at the "iourly Part
Cost" stated In an Offeror's Price Proposal, adjusted annually
as approprla.te in accordance with Consumer Price Index .
(CPD chenges. Under such a contract, Offerors shall over-
haul or replace all airframe, engine and drive-train compo-

nents and parts requiring such action.
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(RFP, Section C, Paragraph 1I B).

2. As set forth above, the RFP detailed a guaranteed fixed price program
in which the State aprees to pay a flat fee per hour (as adjusted for inflation)
which covers all replacement parts and services for the entire ten year period.

This differs from Sikorsky's standard warranty program which warrants defects

in workmanship and materials discovered within two years. Under the warranty

progrem, cosis resulting from those defects are covered by Sikorsky.
3. Mr. Timothy Cousens, manager of spare paris planning at Sikorsky, testl-

fled as to Sikorsky's method of arriving at a proposed hourly parls costs.

Sikorsky's hourly parts costs rate Is based on an historleal evaluation of the

particuler helicopter model (8-76) costs which is then assessed in terms of the

variables involved in a specific procurement and the level of risk acceplable

to management.

4. Sikorsky's original proposal under the REP contained a flat fee for the

fiest [ive hundred hours of flight per alrcraft., The flat fee was a sum the

Stale was required to pay whether the aircraft flew the minimum number of

hours or nug_.B The hourly rate was then to be applied for each hour begtnning

with the 501st hour up to the 780th howr {of estimated annual operational

use) specified in the RFP, Slkorsky's first BAFO presented no cost revisions

to the ten year operating costs set torth in its original proposal.g

8:rhe flat fee was arrived at by multiplylng the hourly rate by 500 hours.

93ikorsky's second BAFO set out the changes in hourly part costs for the
girframe and the engine, Iowever there is no specific reference to the flat
fee for the first 500 hours as Included in the original proposal. Mr. Cousens
testified that the 500 hour minimum flows from the offers in the initial
proposals through the first and second BAFOs, Shorlly before the hearing In
.this appeal a mistake weas discovered In this calculation, The annual
component and part cost figure in Table VIil s carrled over into Table XIiB
was $30,500 per helicopter below what it should have been had Slkorsky
calculated correctly. Mr. Cousens testilied, however, that Sikorsky would have
. been prepared lo stand behind the lower number, (Oclober 5 Tr. pp. 134-150).
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§. On June 16th, Mr. Frank Roberts, Director of Marketing at Sikorsky, met
with Mr. Drach, the Procurement Officer, at the MDOT headquarters facili-
ties in Baltimore. Mr. Roberts was informed that Sikorsky's operating costs

were considered high.

6. On June 16, Sikorsky recelved a request for a second BAFO from Mr.

Drach which stated in part:

[n the event that you find that there can be changes made In the 10
year operating cycle costs of the aireraft which you proposed, It is
important that you identify these specifically and explain the basis for
any changes if compared with those which you proposed in the offer
which you most recently submitted to the State.

{Sikorsky Agenecy Report, Ex 10).

7. Sikorsky submitted a second BAFO which included two tables of operating
cycle costs, Table XIIA, entitled "REVISED 6/17/88 - TABLE XIl REVISED
TO REFLECT AVERAGE AIRFRAME COMPONENT AND PARTS COSTS NET
PROJECTED WARRANTY AND OTHER SERVICE POLICY CREDITS"
contained a total cost figure of $41,857,650. Table XHB,

entitied "REVISED 6/17/88 - TABLE X REVISED TO REFLECT

PROJECTED AIRFRAME COMPONENT AND PARTS COSTS BASED ON THE
REVISED OPERATING COST GUARANTEE PROGRANM (SEE REVISIONS TO
PRICING vOLUME)'10 contained a total cost figure of $44,471,648.

(Sikorsky Agency Report, Ex 12).

8. Mr. Cousens testified that Table XA was calculated to reflect the
project;ad costs the State could be expected to pay if it elected to operate
under Sikorsky's warranty program rather than the guaranteed fixed price
program specified by the State in the REP.. Mr, Cousens testified that Table

XIIB represented costs under the State's guarantee program but with

1050e parapraphs 1.2.1 and 1.2.2 dealing with the hourly parts cost for the
airframe (reduced from $281,00 to $220.00 per flight hour) and engine (re-
duced from $126.00 to $116.00 per flight hour).

M201

19



lower per hour alrframe and engine costs. 'lle testified that this represented

a decision by Sikorsky management to accept a greater amount of risk in

structuring the price to be offered in the second BAFO.

Hiowever, the only apparent explanation for the reductions in costs In the

BAFOs was found on page 4 of 1l of Sikorsky's second BAFO under Section

3.2 referring to lubricant costs. It read In parl:

The capability of the 8-76-A to crulse at 145 knols
actually reduces the smount of time which must be
flown Lo accomplish a glven set of missions when
compared to a helicopter which fites at 125 knols...
Assuming that the two sircralt flew the same
misslons over time period, and had the same operal-
Ing costs, then the variable operating costs (fuel,

ofl and maintenance)} for the faster hellcopter will
be sbout 14% lower because it will fly 14% [ewer

hours.

9. Mr. John DuChez, leader of the Price Evaluation Team, testilied as to

the reason Slkorsky's second BAFO [igures were rejected. Aeccording to Mr.

DuChez, Table XIIA was rejected because it contained warranty Information

nol requested of the other offerors.!l Mr. DuChez testified that Table X!B

was rejected as a basis for evalualion because of beliel that the figures were
[ 8

ngpeed adjusted” and because Sikorsky did not sufficiently *explain the basis

for any changes".

10. Mr. DuChez testified that based on the absence of any other information

the Price Evaluation Team relied on the explanation under Section 3.2 con-

cerning speed adjuﬁtment to explain the reduced hourly rates under Paragraphs

1.2.1 end 1.2.2. (October 13 Te, pp. 89-88). Mr. DuChez calculated the

difference in total doltars proposed by Sikorsky for hourly parts cost between

its initial proposal and second BAFO and arrived at a 14% dilference.

Hjselrs second BAFO also included warranty and service credils which were
gnalyzed. Mr. DuChez testified this was a mistake and Bell's warranty
figures should also have been rejected. (October 13 Tr. pp. 69-70).

MCT201
20



(October 13 Tr. p. 87). Based on this calculation he determined that the
reduced hourly rates were the result of the 14% speed adjustment set forth
under Sectlon 3.2.

11. Section 3.1 as set forth in Sikorsky's second BAFO included a large
reduction in fuel consumption from 107 to 82 gallons per hour. According to
testimony at the hearing this figure represented & change {rom the calculation
at maximum continuous power requested in the RFP, and Included in the first
BAFO, to a calculation at maximum cruise power. However, no explanation
was given for the change in powers in the second BAFO.!2

2. The State did not contact Sikorsky and ask for an explenation of the
figures in the second BAFO.

13. Second BAFOs were to be received by the State on June 20. It was the

understanding of Mr. DuChez that MEHAC intended to inake a selection

decision at its meeting on June 23rd.

14, Mr. Drach.agreed with the interpretation of Mr. DuChez and forwarded
the results to Mr. Ronald Moser, the project director * hir, Moser presented
all three sets of figures to MEIIAC on June 23. He pointed out that the
Procurement Team believed Sikorsky did not adequately comply with Instruc-
tions In submitting lts second BAFOQ figures and for that reason the second
BAFO flgures should be refected. (October 17 Tr. p. 147,
Decision

A major factor in Sikorsky's elimination prior to the final consideration by
MEHAC .ol' the proposals of Bell and Aerospatiale was the State's determinati-
on to use the $48.1 million dﬁllar operating cost flgure derived from Its
original proposal. Sikorsky maintains that the State acted unreesonably in

12Maximum cruise power Is used to operate the afreraft steadily under normal
operating conditions to the extent of the engine warranty. Maximum con-
tinuous power I8 used for emergency situations to prevent damage to the
aircraft or Individuals.

* As project director for the procurement, Mr. Moser was, in effect, staff
for MEHAC. 1201
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rejclzcting the revised cosl figures of $41.8 million and $44.4 million set forth
in Tables XIIA and XIiB, respectively, of Sikorsky's second BAFO because it
did not contain an explanation of the differences between the prior proposal
and the revised BAFO. Sikorsky asserts that if the State had any questions
about its proposal, it should have requested clarification rather than treating
the cost figures as unacceptable. Sikorsky also contends that sufficient ]
explanations were available in the second BAFO and In prior proposals and the
chenges would be understood in the industry. The State disagrees and also

asserts that the Sikorsky second BAFO was deficient in offering costs based

on warranties.

The record reflects that the $41.8 million figure in Table XIIA was
rejected by the State because it presented data relating to werranties and
gervice credits not requested in the RFP. Sikorsky's declsion to inciude

warranty figures was based on a debriefing by Mr. Drach to Messrs, Roberts

and Cousens prior to the second BAFO. Mr, Cousens testified that they
discussed the savings the State would receive under Sikorsky's warranty

program, Mr. Cousens also testified that Mr. Drach informed them that if

they could present their product in a less costly manner they should do so.
(October 5 Tr p. 50).13

The RFP did not request warranty information from the offerors. While
Sikorsky and Beil provided such information, Aercspatiale did not. The Board
has held that evaluation based on unannounced factors or eriteria may be

violation of Marylands General Procurement Law. Under
See AGS

unreasonable and in
such circumstances, offerors are not competing on an equal basis.

Genasys Corporation, MSBCA 1325, 2 MSBCA 1158 (1887) at p. 14 Since

warranty information was not specifically requested from all three offerors

s o e

I”Mr. Drach testified he has no specific recoliection of this conversation.
(October 4 Tr. pp. 72-73).
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and since there was not a sufficient basis for comparison of the three offer-
ors in regard to warranty and service credits (Aerospatiale properly having not
provided such information) I would find that the State reasonably rejected
Sikorsky's Table XIIA $41.8 million operating eycle cost figures.

Turning now to the State’s rejection of the $44.4 million figure In Table
XIB the State asserts as one ground for rejecting the cost figures in Tabie
XIIB that Sikorsky did not sufficiently explain the basis for any changes,
Sikorsky, however, maintains that an explanation was implicit and further,
since Sikorsky was guaranteeing the number In its proposal, the guarantee
that Sikorsky would stand behind the number was sufficlent for the State. In
addition, Sikorsky maintains that the lower costs resulted from a decision to
accept additional risk and less profit and the State has no need for knowing
the detailed reasons behind these managerial decisions,

I believe It is proper under the General Procurement Law for the State to
request supporting data or explanation for proposal revislons when the State
feels It s necessary to evaluate the revisions, Withoul supporting data or
explhnalion. the State may not be able to ascertain whether the revisions were
nade according to the RFP or whether the revisions are in fact in the best

interests of the State. Compare Electronics Communications, Ine., Comp.
Gen. Dec. B-183677, January 9, 1978, 76-1 CPD y15.14

Hgee also Logicon, Ine., Comp, Gen. Dec. B-196105, March 25, 1980, 80-1 CPD

9218 at pp. 4-5. In Electronics Communications, Inc., a request for a second
BAFO was accompanied by the loliowlng language, "...should you revise your
offer in any way, complete and detalled support for the revision and any
other affected part of your proposal must accompany the revision," While the
concern was with potential impact of price changes on technical quality (while
in the instant case the focus appears to have been exclusively with price) I
believe language of the Comptroller General to be Instructive. The Comp-
troller General held that "since offerors must affirmatively demonstrate the
acceptability of thelr proposals, Kinton Corporation [B-183105, June 18, 1975,
75-1 CPD §365 }, we belleve that when a request for best and final offers
clearly warns offerors to substantiate any changes made in a proposal and an
offeror submits a revised proposal without such substantiation, the contracting
officer need not reopen negotiations and may reject the proposal if
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| also belleve It was proper for the State to reject the second BAFO
figures on the basis that Sikorsky's explanations were inadequate, Sikorsky
provided no explanation for the reduction in Paragraphs 1.2.1 and 1.2.2 dealing
with the hourly parts costs for the airframe (reduced from $281.00 to $220.00
per flight hour) and engine (reduced from $126.00 to $116.00 per [light hour),
The only verbiage relating to costs in the revised proposal was contained in
Paragraph 3.1 "Fuel Burn Rate" and Paragraph 3.2 “Lubricant Costs," If the
decision to reduce hourly part costs was merely & managerial decision to
accept more risk, Sikorsky should have stated so in its proposal, Mr. DuChez
testified that such an explanation would have satisfied the State. (October 12
Tr. p. 253).

In the absence of an explanation, the Price Evaluation Team (and
Procurement Officer) looked to other sections of the BAFO to determine how
Sikorsky arrived at Its revised figures. Based on the language contalned in
Paragraph 3.2, they determined Sikorsky was presenting speed adjusted
figures, Sikorsky contends that this language was intended only as an
example of- how such an adjustment could be made. However, I cannot say
the Procurement Officer was unreasonable in determining that such lenguage
was intended to explain the basis for the reduction in hourly parts costs.
Having determined these numbers to be speed adjusted, I belleve they were
properly rejected by the State.l5 Nor do I find anything In the RFP or the

Qeneral Procurement Law which required the Procurement Officer to seek

unsupported changes render the proposal unacceptable." In Electronies
Communications, Inc., the protestor stated that its revised pricing was
atiributable to "a decision to accept reduced profit, the change to a dedi-
cated facllity, and a revision of the economles price adjustinent clauase." This

explanation however, was held to be insufficient because it was not suffi-

ﬂiently detalled for the agency to make an evaluation.
All parties seem to egree and I would {ind that use of speed adjusted

nummbers to evaluate offers would have been lmproper.
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clerification concerning the State's beliel that the numbers were speed

adjusled, As the Comptroller deneral stated In Sperry Unlvae, Comp. Gen.

wWhile an offeror may modily Its earlier
proposals in Its best and final offer, in
doing so 1t assumes the risk that its
change might result in the rejection of Its
proposal, rather than in further discussions,
it the agency finds the revised proposal
wnacceplable. (clte omitted).

Thus, 1 find that the Procurement Officer did not abuse his discretlon or

otherwise commit error in failing to seek clerification from Sikorsky and

rejecting Its numbers as speed adjusted.!8

I The Amended Appesl

Sikorsky's sppeal to this Board was on the sole ground tha

t it was elimi-

nated from compelition on the basis of the State's use of an lmproper set of

operating costs, Based on evidence adduced at the hearlng," Sikorsky sought

to amend its appeal contending that such evidence showed that it had nol
been eliminated on the basis of operating costs as Il had originally been led

to believe, but rather It was eliminated on the basis of the final seleclion
L

criteria, Including speed, used to evaluste Aerospatiale and Bell. The Board

permitted Sikorsky to amend its appeal (to assert error in use of the [inal

selection criterla along the lines of the Bell appeal) and denied an oral

motion by the State and Aerospﬁllale to diamliss lhel amended appesl ont

timeliness: grounds, In this regard the Board may have erred.

18coMAR 21.05.03.03(5) provides for confirmation of 8 proposal when Il appears
from a review of the propesal before award that a mistake hes been made, HNo
pye has suggested that Sikorsky's second BAFO contalned a mistake,

The evidence consisted of the testlinony of Mr. Ronald Moser. Mr. Hoser

testified on October 17 thal Sikorsky was in fact also evaluated on the basls
of the final determinant factors applied to Bell and Aerospatiale. llowever,
Mr:-Moser In subsequent testimony, on Oclober 19 and 25, clarifled his
testimony asserting that although the factors wsed to distinguish Bell and
Aerospalisle had been applled to Sikorsky, Sikorsky wes no longer In lhe
running at the time those factors were applied to It.
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Sikorsky's initial protest of June 30 included as 2 ground of protest:

Sikorsky's proposal was lower im price than the awardee's price
and the air speed was virtually jdentical to that of the winning
proposal and substantially better than that of the second proposal.

(Sikorsky Agency Report, Ex 16). The Procurement officer's denial letter of

July 6, stated in part:

B. Speed information measured during the Per{ormance Verifieation
Demonstration and agreed to by Sikorsky's flight crew (Knols

Indicated Alrspeed (KIAS) ):

AEROSPATIALE 160 KIAS (184 MPI)
SIKORSKY 145 KIAS 186.7 _MPII

SIKORSKY WAS

LOWER BY: 15 KIAS (17.3 MPID)

* L ] + *

Glven the above Information, it is apperent that there I3 no
substance to your assertion that ngeores....were essentially equal.’

Consider the fact that Sikorsky was third of three (3) in the
number of points awarded when all factors of the evaluation,
Lm:qulsltlon cosls, operating costs, and technical provisions were

considered.
(Stkorsky Agency Report, Ex 17).
Thus Sikorsky had notice on July 11, when it received the denial lelter,
that 1t had been evaluated alongside Bell and Aerdspatiale and had tanked

last whé_n all factors were consldered. Furtherinore, in the Procurement

Officer's letter of July 28, Sikorsky was Informed:

in the event that the 41.85 milllon which was intended by Silcorsky
to be 10 year Operaling Cycle Costs hed been derived from those
speclfic items requested by the State, we could have used them and
Sikorsky would have been continued in third place despite the

reduction from 48.113 million,

(Sikorsky Agency Report, Ex 24).
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thls ewmulative bnf ormation may well have placed Slikorsky on conslructive If

nol eclual hollce of the grounds sel forth in Its amended appeal requirlng 11

rolest pursuant 1o COMAR 21.10.02.038 within seven days of fts

to fHe a p
8 letler, or al leasl have (1) sought Immediate clarlfica-

recelpl of the July 2

tion of why It wes ranked last when all faclors were considered even mnder

the sssumpllon the State had used the flgure of $41.8 milllon for Sikorsky's:

operaling costs; or (2) teken al (hat time an appeal based on ihe Information

contalned thereln, See Ueneral Elevalor Company, Inc., MSBCA 1253, 2

MSHCA 1111 (1988) ; Dasl Industcles, Ino., MSHCA 1112, | MSDCA 148

(1983), Therefore Slkorsky's amended appesal on the basls that use of the flual

determinant factors was linproper and that the Stale used Incarrect sirspeed

figures was quite probably unlimely.
Assuming Bikorsky's appeal was timely, however, | would (ind that the
record falls to reflect ihal operaling cosls were not a {actor In Il ellmina-

tlon or lhat It was carrled over inlo & [inal round of competitlon with Bell

dnd Aerospatiale,

ﬂecrel'éry Benton testified Lhet:

Sikorsky was e [irst one to have been eliminaled and the lwo
faclors, the total poinis and ihe rellabllitly was the basis for

making this Judgment.
(Seplember 29 Tr, p. 234).

Afr. Moser's teslimony on Wednesday, October 19, conflrmed that Slkorsky

was eliiinated on the basis of high operating cosls and an absence of operai-

ing hlsldry. (Oclober 19 Tr. pp. 58-80). Mr. Moser described Lhe [rocess

afler Slkorsky's ellmination as follows:

We ere looking now al Bell and (Aerospatisie),
up In the MBIIAC, or the subcommitlee, what aboul the acqutsition

costs for those two, Answer, $25 milllon is shown, $27 million. And
then someone says, whal about Sikorsky, and right next lo it Is the

Sikorsky value.

and the queslion comes
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The same thing occurred as it related to navi

thing occurred as it related to Medical, thatgisigz’w:h:e::me
through, people would say, okay, we're looking at Bell and
ﬁerospatiale, that's what we're down to. And people would sa
What was [the) Sikorsky number?" and they would look. 7

For example, lock at cruise speed on page 1 of the d

We're sitting there looking at the digfgrence betwee:c:z:::;atiale
and Bell of the 73 points, the 100 points, they're asking, what
does that mean in terms of the speedometer, and the question was
what was Sikorsky's speedometer reading. Sikorsky is already out
of it, but that didn't preclude the members asking the questions.

(Oetober 18 Tr. pp. 82-63).

This testlmony

testimony two days previously (vhict

strate tha

Sikorsky wes not earrled o

i next turt

{ operaling cosls were & major faclor In fts el

{ would {ind may he rend consistently with Mr. Moser's

s led to the Amended Appeal) lo c_leumn-

imination and thal

ver Inlo the final round of compelition,

Declslion (Bel)

+ lo conslderation of lhe Bell sppenl on lla wner

ts. ‘To relter

nle, Tell contends thals

(n}

() I Bell end Aerospatiale were Juilged to be egsentla

M201

MENAC erred [ declaring B »ije* belween Betl and

Aerospatisle since Dells score was 190 polnts higher

{han that of Aerospalisle under the RFP method.

Ity equal, the

y upon dlscrete technfcal factors, aml

State could not properly rel

acquisition cost alone lo melie selection becauset

(1) MEHAC canriot properly alter the relative weigh
1 In the RFP, and

evalualion [actors as set fort)

(2) the PYD) did not provide a valld speed compnrison belween

the two alrerafl,
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A. Declaration of Tie

After the second BAFO, the point totals for the three offerors were as

follows:
Split Method RFP_ Method
1. Bell 9904 10008
2, Aerospatiale 9792 (-112) 9818 (-190)
3. Sikorsky 9348 (-556) 9312 (-696)

{Finding of Fact No. 15).
On the basis of these scores, MEHAC judged that Bell's and Aerospatiale's

offers were essentlally equal (and superior to Sikorsky's). (Finding of Fact
No. 16). Bell seems to agree that the RFP did not require award to the

offeror with the highest point score.l® However, Bell contends that given the

comprehensiveness of the numerical evaluation, Bells higher score evidenced a

clear superiority over Aerospatiale requiring awerd to it.19 Bell also contends

that MEHAC disregarded the RFP in its declsion to also use the split method
(which narrowed the point gap between Bell and Aerospatiale by 78 points) to
evaluate and compare cost proposals. In addition, Bell contends that it
deserved additional points for "desirable" items and airspeed which would

increase the differential between the twoe offerors.

18gee discussion of award requirements below. Bell acknowledges that the RFP

provides that selection under the specific term of the RFP was to be based on
"Phese proposal scores and comparative results, Offeror Technical and Price
Proposals, "field” data collected by the Procurement Team, and any other
information the Sub-Committee has requested...." and not simply on propos
scores used to determine the "relative adequacy" of all proposals. Bell

focuses instead on the detalled nature of the information to be scored as

'%dlcatlng the importance of the point score.
Bell's argument here differs from that discussed below where it argues that

{ts lower overall cost (acquisition and operating) requires award to it.
€201
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split Method

Under Lhe split method, price proposals were geparated Into operating

on a 2,060 poinl scale.

costs and acquisition costs and evaluated separately

The decislon to use the split melhod was made by

(Finding of Fact No. 14).
It wes Becrelar;v'

{he Seleclion gub-Comnitiee belore the RFP was Issued,

Benton's testimony that the nep gave them the fatitude to use this method

(Seplember 29 Tr. pp. 178-179).20 1 do not belleve the RFP avaluation crite-

rion contempiated deriving proposal scores by use of the split method

comparalives. lowever, the MEHAC was aware of lhe comparalive.scores

under the REP melhod and use of the split method did not aiter the relative

The lssue remaing whether, assuming

rankings of any of the offerors.
MEIAC erred In

arguendo that the split method should not have been used,
nol awarding the contract to Bell because of the 190 point differential 1mder

the RFP method and whether as clalined by Bell the differential Is even

grealer because of its clalmed entitlement to additional polnts for desirable
Items and dirspeed.
Desirables

In addition to the mandalory 1tems In the REP, Table VI listed twenty-three

"degirable" (i.e., optional) items. By letter. dated June 15, Bell was informed

"jesirable" were now made "mandatory."

that twelve iltems originally listed as
Delt

(Bell Agen'cy Report, Ex 10). Bells techulcal proposal Indicales that

recelved a lotal of 460 points

points were not included In Bells lola

for the remaining eleven desirable llems. These

{ technical evetuation score nof were

points for lhese eleven desirable Items added into the lotal scores of any of

2044 noted above, the langusge In the RFP that Secretary Benton wes alluding to
provided as to evatuation methodology thats "These proposal scores and
comparalive resulls, Offeror Technical and Price Proposals, "fleld’ dale

‘ vollected by the Procurement Team, and any other information the Bub-Committee
has requested wiil, in turn, be used by the MEIIAC In selecling 8 "successiul

Ofteror (IFP, Sectlon D, paregraph | D).
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I comparing the deslrable scores o tho eleven

(he offerors. Dell srgnes the
Pell achleved a 90 polnt differen-

items for Del, Aerospalisle and Sikorsky,

tia) of superlorlty which was required by the REP to be counled In meking @

gelecllon declslon.

The NEP did not speclly that points for desirable items were to be

score. [n fect, there ls language in the WFP

Included In the tolal technloal
On page 17 of the RFP it s stated that

which perhaps suggesls {he opposiie.

nfo |f{eror fallure to propose dellvery o
a basls for ellmination from procurement compeiition.

[ "DESIRABLE® llems will NOT
" :Elsewhere

conslitule
See, for

in the ILFP, deslrable liemns were set apart [rom mandalory llems,

Becllon I, Table vi.2l i any event, | do not find thel a

example, NFP
n thal points for desirable Homs

reading of the RFP compels the concluslo

were required to be Included In the lotal technlcal seore and | would reject

Hell's argnment In (his regerd. 2

2t pir, Moser lestifieds
ined (hat desirables held

[t |t was never lmnf
n any numericsl values

over would he tiged
{o be used for seleclion

which were olnf
prposes, which Js lo say thst lhey weren't
golng to be used In terms of ihe lechnical
score of a lirm for selecilon purposes.

|l£ulobur 19 fr. p. H40).
281y thormore, Insofar as Detl is protesting ihot Lhe
id find such prolest s untimely h

| (more thoan seven days after suc
OMA N 21.10.02.030.

exclusion of desirables wes
aving heen raised for the

wnrsasanable, | wou
h grounds wounld have

first Wme on eppen
buen known}, See (
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Alrspeed Proration

Bell contends it was due an additional 27 points in the category “ecruise
flight 120 KIAS". Bell contends this category, as listed in Table VI of the
REP, did not allow for the proration of points.23 Bell interpreted this
category to mean that every offeror who met the 120 KIAS requirement
would receive the "Acceptable” point total of 70 points and any offeror who
flew faster than 120 KIAS would receive the "Preferred” point score of 100
points. Thus Bell claims that It should have received 100 points rather than
the 73 polnts it recelved based on its speed in relation to the speed of
others.

The record clearly reflects that Sikorsky and Aerospatiale were advised
prior to the PVD that points in this category were to be prorated. Mr.
Drach testified that the proration of points was mentioned at a briefing prior
to the PVYD, attended by Mr. Wright of Bell and the Bell pilot who was to fly
the PVD. (October 3 Tr. p. 165). Mr. Moser and Sergeant Wenrich also
testified thaf proration was mentioned at the Bell briefing. (October 17 Te.
p- 110; October 10 Tr. p. 142). It was the recollection of Mr. Drach and Mr,
Moser that Mr. Wright was in and out of the Bell briefing and might have
missed any discussion of proration. We accept the testimony of the State

witnesses and conclude that Bell was informed orally that airspeed points

were to be prorated.

23RFp Section D, Paragraph VHA states: "[T ]he number of Evaluation Polnts

that may be awarded for items designated as "Acceptable" or "preferred are
limited to the specifle values indicated in Table Vi, pages 175 through 217.
Finally, it should be understood that the same number of Evaluation Points
will be awarded to all items of’a particular type judged to be "Acceptable"
and.al] ltems of a particular type considered "Preferred.™
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{ therefore conclude that all offerors were competing on an equal basis at
the PVD. However, COMAR 21.05.03.02E requires that amendments to an
REP be in writing. Since this oral amendment regarding prorating of points
for airspeed was never reduced to writing the State may have technically

not according Bell the additienal 27 points. Compare 1.E. Levick &

erred in

Asgoclates, Comp. Gen. Dec. B-214648, December 28, 1984, g4-2 CPD $695. !

also belleve as discussed below that, sssuming arguendo, Bell was entitled to

receive an 'addltlonal 27 points, such addition to Bell's total point score would

not have affected the reasonableness of MEHACs decision that Bell and

Aerospatiale were "essentially egual”.

Clear Superiotity

Based on my conclusion that Bell is not entitled to any additional points

for desirables end only possibly entitled to an additional 27 points for speed,

the differential between Bell and Aerospatiale stands at elther 139 (112+427)
under the split method or 217 (180+27) points under the RFP method. 1 find

that it doa'i not make any difference for the purposes of my decision which

method was used to determine that the proposals were tied or Yesgentially

equal”. Under either method, I believe it was not unreasonable for MEHAC

to conclude that a tie in any meaningful sense of the word existed and that

Bell's proposal was not clearly superior to Aerospatiale’s. Secretary Benton

recalled the differential between Bell and Aerospatiale as *anywhere from &

difference of about fifteen points to well in excess of 100 but less than 200.

A difference of perhaps one percent.” (September 29 Tr. p. 206-207). le

further testified that a differential ol one or two percent is not sufficient to

distinguish two offerors. (September 29 Tr. pp. 207-208).24 [ believe based on

24Combining both the points claimed for improper proration (27) and use of the
split method (78) the percentage difference between the two offerors based on

total points is only stightly above 2%.
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the record before the Board that the MEHAC reasonably determined that

given the one to two percent point differential spread over several thousand

points the two cffers were esentially equal. Thus Bell's offer was not

clearly superior and further consideration was therefore necessary to reach &

decision concerning selection. ’
B. Final Determinants for Selection

1. Allezed Alteration of Relative We his.
Bell next contends that MEHAC, after two BAFO's falled to Indicate &

statistically meaningful dilference in the numerical sense between the
Aerospatiale and Bell gircrafts, violated the General Procurement Law when
it then based Its decision to award the contract to Aerospatiale on the basis
of the alleged superiority of Aerospatiale's alreraft in overall technical
capability, its greater speed, and its lower acquisition costs. Bell contends

that award was instead reguired to be based on factors set forth and as

weighted in the RFP.

Section® 11-111 of Division I of the State Finance and Procurement
Article of the Maryland Annotated Code (1987 Cum. Supp.) required that when
the State employs the competitive sealed proposal method in obtaining
proposals, the proposals shall be solicited by an RFP which includes "a list of
the factors and the relative importance of each factor, including price, that
will be used in evaluating proposals.” (S11-111bX2).

Section 11-111(e) provided:

wAfter all approvals required by law or regulation have been
obtained, the contract shall be awarded to the responsible offeror
whose proposal or best and final offer is determnined to be the
most advantageous to the State, considering price and other

. evaluation factors set forth in the request for proposals.”
C201
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Similarly, COMAR 21.05.03.03A states: "evaluation shall be based on the
evaluation fectors set forth in the request for proposals,” and COMAR
21.05.03.03C(6) states the overriding criterion to select the "proposal [which

is ] most advantageous to the State, considering price and the evaluation

factors set forth in the request for proposals.”

In dealing with construction of these statutory and regulatory provisions,

the Board has opined that "[i ]t is essential that offerors be Informed in an

REP of all evaluation factors and the relative importance to be attached to

each such factor so that they may submit accurate and realistic proposals and

compete on an equal besis” B. Paul Blaine Assoclates, Ine., MSBCA 1123, 1
MSBCA §58, at 9 (1983). Offerors are entitled to rely on the stated evalua-
tion criteria, and the relative weight of those criteria, so as to configure

their proposals In the manner they consider most advantageous. Id., See

Systems Assoclates, Inc., MSBCA 1257, 2 MSBCA 4118, at 15 (1985) ("Once
offerors abe informed of the criterla against which their proposals will be

evaluated, the proéurlng agency is required to adhere to those criteria, or

inform all offerors of the changes made in the evatuation scheme"). See

also Arltec Hotel Group, Comp. Gen. Dec. B-213788, April 4, 1984, 84-1 CPD

y38l, at 3 ("procuring agencles . . . do not have the discretion to announce in
the solicitation that one plan will be used and then follow another In the

actual evaluation.); Genasys Corp., 56 Comp. Gen. 835, 838 (1977) (same).

I find that what remains for this Board to determine, however, is whether
the procuring agency, here the MEHAC, is locked into the RFP criteria and

their stated relative weights, even after initial proposals and two best and

final offers faifl to indicate a "winner" between two offerors,25 or whether the

250he RFP contains no guidance on how to resolve a tie. 201
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agency may then choose (in the absence of a "tie-breaker clause") which
technical criteria most meaningfully distinguish what it is the State seeks to
procure without soliciting further proposals based on such eriterla. We must
also determine under the circumstances before us the degree to which
consideration of stated cost factors is required to determine [inal selection.

When faced with the "statistical tie" situation, MEHAC assumed It was
free to use any rational tie breaking criteria to distinquish between the two
proposals, The technical subgroups which it focused on {and in which Bell
rated lower than Aercspatiale) were (1) cruise filght speed as indicated by
PVD results, which according to Secretary Benton, was the most important ol
the technical criterla "tie-breakers"; (September 28 Tr. p. 218); (2) overall
aircraft performance; (3) mandatory support service requiremnents (specifically,
warranties, spare parts inventory, pilot training, and maintenance techniclal
training); and (4) meandatory medical equipment systems. The MEHAC was
also impressed with Aerospatiale’s lower acquisition cost although the MEHAC
had beford it total cost information (operating and acquisition) and Secretary
Benton testified to his belief that the Aerospatiale aireraft was so technically
superior that MEHAC should have procured it even at greater overall cost.
(September 29 Tr. p. 218).

Thg State initially took the position in the Agency Report that by the
terms of the RFP itself, it was entitled to break the tie by using eny [actors
rationally related to the selection decision for the particular procurement
jnvolved whether set forth in the RFP or not, It pointed to RFP Section D,
Paragraph 1 D which states that the Selection Sub-Committee and the MEHAC

-would consider offerors proposal scores and comperative results, technical and

price proposals, {ield data, and any other information the Sub-Committee hes

- requested as authorizing selection without regard to the factors set forth In
201

36



the RFP. Following the hearing the State takes the somewhat narrower
approach that although the factors used by MEHAC to make the selection
declsion: technical superlority, greater speed, and lower acquisition costs, are
factors ineluded in the scoring formula, MEHAC was not thereby precluded
from considering these same elements according to different relative valuee;.
In support of this position, the State points to language in this Boards
decision In Systems Associates, Inc., supra whiéh states that "...unless a
solicitation sets forth a precise numerical formula, with price Included es a
factor, and provides that award will be made to the offeror whose proposal

recelves the highest number of points, award need not be made on that

basis,® 2 MSBCA Y116 at p. 15 (emphasis added), citing Telecommunications

Management Corp., Comp. Gen, Dec. B-190298, January 31, 1978, 78-1 CPD

980 (1978).

Furthermore, where, as here, the RFP scoring formula are not made

binding, the State cites Bellers Crop Services, MSBCA 1066, 1 MSBCA 125

(1982) and'Frank E. Basll, Comp. Gen, Dec. B-208133, January 25, 1983, 83-1

ceD 991 (1953) in support of its contention that procuring officials retain a
reasonable amount of discretion in evaluating proposals and may make trade-

offs between the cost and technical criteria set forth in the RFP,
Appellant argues, however, that if it 1s found that the State did not err
in declaring a statistical tie between Aerospatiale and Bell (i.e,, Bell's superl-

ority arguments are rejected), MEHAC should have used Bell's lower overall

(acquisition and operating) costs as the declding [actor and that the State
erred in focusing on certain technical eriteria to the exclusion of others and

in discountling operating costs, thus impermissibly rewelghting the RFP evalua-

tion [actors.
1201
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The State disagrees, analogizing this case to Sun Ship, Inc. v. llidalgo, 484
1356 (D.D.C. 1980) in which the Navy determined that there had been "a tie
between two offerors in both technical/management and cost criteria:”

It cannot be contested that the RFP clearly advised the
offerors of the evaluation factors to be used, notwith-
standing the tie situation, and the relative Importance
of those factors. The REP did not envision [ully nor
offer guldance respecting resolution of tie situations.
The [source selection authority ] rationaily reverted to
the underlying principle which guides procurement
decisions, i.e., select the proposel offering the greatest
value to the Government. General Electric_Co. v.
Kreps, 456 F.Supp. 468, 473 (D.D.C. 1978). Moreover,
In a recent decision directly addressing the issue of
use of unannounced criteria to resolve a tie, the
Comptrolier General stated:

When . . . competing proposals are meastred
against the evaluation factors established for the
procurement and the gelection officlial, In the
good faith exercise of the discretion vested In
him, is unable to discern an appropriate cholice
on the basis of that evaluation, we think that
offlcial properly may take Into account other
factors which are rationelly reiated to a selec-
tion decision for the particular procurement
involved.

%
Group Hospital Service, Inc., 58 Comp. Gen. 263,
270 i19795. The Court concurs In the judgment of
the Comptroller General on this fssue.
Sunship at 1369; See also, Saco Defense S stems Division v. Weinberger

t. Supp. 385 (D. Me. 198B),
Bell counters citing Dynaléctron, Comp. Gen. Dec. B-187057, February 8,

629

1977, 77-1 CPD 9§95 (1977) for the proposition that award must be besed on
factors det forth and as weighted in the RFP.

In Dynalectron, the solicitation specified three main evaluation factors
(technical, management, and financial) listed In descending order of Impor-
tance, and included twelve sublactors. After an initisl evaluation by &
msurce Selection Evaluation Board” using all of the sub-factors, a "Source

Selection Advisory Council” re-evaluated the proposals using on six of the

twelve sub-factors.
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The Army contended the award was proper so long as the six subfaclors

that were used were definitively descriptive and sulflclenlly related 1o the

faclors and subfactors conlalned In the REP, thus giving offerors adequnle

notlce of the evatualion [actors and Lhelr relatlve lmportance, 71-1 Ccpriy ol

fhe Army also ergued, as the State does here, that the Doards inltiat

bul merely guldes lor

1.
merical rankings were not outcone determinallve,

1d. nt 8 (efting Grey Adverlislng, Ilne,, §5 Comp.

nu

rational declsion making.

Gen. 111 (1976), 76-1 CPD 1325).

The Comptroller Ueneral field, however, Lhat the government linproperiy

falled lo lollow the evalualion approach set forth In the REP. In considering

onty six out of {welve subfactors, and In trealing Lhe gix consldered sub-

the councll ellectively

lo 50'%.

foclors equally (Uree of which related to price),

Incrensed Lhe relatlve fmportance of price es a factor from 30%

Thus, the Comptroller Ueneral concluded thal the advisory councll Improperly

departed (rom lhe welghting scheme orlginally selected and recommended that

the contract be terminated for convenience and recompeled.

With Dynslectron as & backdrop, Appellant poinls to the following disparl-

Ules belween Lhe welghting of criterla (speed, acquisition cosls and other

technlcal factors) ultimately relied tpon by the MEUAC and the weight .

afforded these criterin {n the RFP,

Alrmeed Digparil

To illustrate its clalm of error in_ﬁhe allepe
n airspeed. In

d rewelghting of

technlcnl factors, Bell principally focuses o

the RFP, nirspeed wns worth 4 maximum of 100 points out of 8,240.%

Alrspeed was glven the same relative welght as other flight paramelers such

as hover [light and one engine capabllity (RFP Section D Table V). Further-

reliabliity, avallabll-

m.'o're, liree imes more welghl was atirlbuted to engine
avallabllity and

ity, and malnlalnabliity as well as to eirframe rellabllity,
meintainabllity (REP Section D Table Vi). According to Appellants Mr,

* Total technlcal points including desirables.
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Wright, 1f Appellant tind been aware that speed wns to be elevated to the

mnost hnportant teclnlcal criterion, Apellant could and would have laken steps

to improve Ils speed. Mr. Wright testified es follows:

"ya cerlainly would have callbrated the elr speed
Indicator and meter o make sure that we weren'l disadventaged
by any Instrument errors. We obvlously would have dropped -
out. | mean we would have reduced the weighl by dropping the
deslrabie Ilems because welght equates the speed and lhe lower
the welghl the faster 1 go. So | would have dropped the
desirable Jtems especlally (INA UDIBLE). [ could have and would
have changed the CG. [ would have blesed the Cd of the
alrcraft. The center of gravity of the elreraft to the rear so

that the aircraft would travel for example more level In [light
| would have done lhat.

which presents less drag configuratfon,
Increased the — owr hellcopter is

1 would have — I could have
fhinited by transimlssion on It, [ would have approached engl-
1em to allow e lo put more shaft horse-

neering and asked ti
tirough the trensmission and {rade off the

power for example,
overhaul (INAUDIBLE) which is very high et 6000 hours, {

would have asked I [ could do that in let's say 2600 hours and
maybe get more shafl horsepower through the transinission. So
four or five Items that a drag clean-up

there is you know,
program for exampie, thal would stlack, attack little things,

things llke thal."
(Seplember 29 Tr. p. 83-64).26

In ilke manner, Bell complalng about the alleged rewelghting of

the factors of overall nircraft performance, support service requlre~

ments and medical equipment systems. Furthermore, Bell ob)ects to

the use of the epeeds achieved In the Performance Veriflcatlon

Demonstrations as the detetminant speed. 1t contends that the VD

wna only desighed to provide the State with an opportunity to
verlfy the data provided by ofEerors in their proposals. (RFP
st 170). It points o the lenguage In the RFP at 189-170, "Eveluation Points

will be awarded based on writlen representallons mnade by Offerors" as making

It, clear thal Lthe PYD was nol to be scored at all.

29'I‘I|e racord does not reflect whether Lhese clianges (which would have hed to
be Incorporated Into the aircraft actuaily delivered lo the State) would have
increased the cost of Lhe Bell sircrafl and/or affected adversely other

techniecal criterion.
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(b) Cost Disparily

Bell next notes that by discounting operating costs, Lhe reiatlve welght of
acquisition cost was doubled. 1In thls regard, Bell argues that the State erred
in not accotding operaling cosls the relative welght staled In the NP,
Operaling cosl propossls were worth one-hall of a maxhnum allalnable 4,120
polnts out of 12,380 total evaluation points. [owever, the MEIAC gave
operating costs zero welght when comparing the two offerors,

Bell also argues that {(at least absent expllicit juat:lfieal:_ion for an
sward to a more costly offeror) cost or price becomes the determinative
factor b'etween two of ferors whose proposuls are technically acceptable.

(c) Technical Scoriug Dispacrity

Delt Tinally argues that because only 17 polnis separated It and Aero-
spatiale in technical scoring an obvious disparily arises 1o accord signilicence

to this difference where technleal score comprised lwo thirds (8,240) of lotal

-

evaluatloh poinls.
1. Speed and Other Technical Factvrs Disparfties

Turning now lo conslderation of these arguments (I wili first address speed
and technleal scoring) I recognize that as a matler of sound procurement |
polley_ lo inswce falr competitlon, offerors are entitled lo know ihe relative
Importan'ce of each of Lhe evaluallon factors to be used by the proecuring
agency. Secllon 11-1110)2) Division I, State Finance amd Procurement

Article, supra. See Grey Adverlising, Inc. supraj Signatron, lns.,, Camp. Gen,
Dec. D-181782, December 26, 1974, 74-2 CPD 1380 and cases clied thereln,

+ Furlhermore, Il is encumbent upon the procuring agency lo edhere lo those
stated criterfa, See Qrey Adverlising, Inc., supra; Signatron, Ino., supra.

llowever, | do not belleve in a case such es this ihat evaluation forinulas

should be used to "stralght-jackel" an agency by preventing it from exemcxszng
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any discrelion In Its awerd determinatlons. See Sysiems Assoclales, Inc.

supta; Telecommunications Managemenl Corp., Suprs, Frank F. Basll, supra.

{lere 1 would hold that where sfter two BAFOs the offeror's proposals were

essentially equal* thal the goal of adequate compelliion has been mel. Thus

where the solicitation, s here, did not provide that award would be made lo

he offeror whose proposal recelves the highest number of polnts { would find
thal Merylands Qeneral Procurement Law did nol prohibit determination of

the superlor product by an evaluatlon of cartaln specific tecimical factors In

the RFP (to the exclusion of others) as long s factors used ralionally related

to the ultimate tesk of selecting the best aircraft to accomptish the ends of

the procurement. [ wouid so hold even though the method of final selection

had the effect of rewelghiing Lhe scoring of the technlcal faclors actusally
1 would [urther find Lhat the gelection of the specllic

wsed (or nol used).
in this case, Lhe MEHAC

factors for {inal delerminants hereln was relional.

determined-that Aercapatiale’s advantage in specific technicsl areas

was meaningful, This was a determination thal was for the Stale alone (O

Comp Oen 886, 680 (1973)

make. As the Comptroller Genersl stated In 52
nt decision making

n_technlcal polnt ratings ere useful es guides for inteltige

in the procurement process, but whether a given point spread between two

ated the technical proposale of Bell (56888) and
According Bell the 27 points it seeks for alrapced,

11 in the fead by & mere 10 points. 1 betieve the
ke its determination to select

* Only 17 points separ
Aeroapatlale (5905).
the result places Be
record ctearly reflects that MEHAC did not ma
Aernspatisle on the basis of total technical points. 1t baged its de-

‘termination on the basle of specific technicdl factors; 1.e. PYD speed
fuhich I find was intended to be scored, contrary to Bell's assertion)
in patticular, along with overnil

nna mandatory medical equipment gystems
nircrnft performance and support gervice requirements.
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competing propossls indicates the significant superlorily of one proposal over
another depends upon the facts and circumstances of each procurement and Is
primerily a matter within the diseretion of the procuring agency."27

| also believe the MEIIAC was not required to support the conclusion .thnl
Aercspatiale had the technically superior aircraft by finding that this differ-
ential occurred in the categories glven the mosl welght In the scoring
formula. Il was free to make ils own judgments about relative importance,
as long as these judgments were rational and not contrary to the RFP, Qlven
the nature of this procurement, the technical faclors focused on'by the
MEHAC, that emphasized the medical mission aspect of the procurement, l.e,,
speed and configuration for medical purposes of the alrcreft, clearly In my
oplnion were not lrratlonal, These helicopters are to be used primarily for
extremely rapid response In critical and life-and-death situations {o reach the
victims of accidents and disasters at the earliest time possible under Lhe
cirewnstances. They are equlppeci with life-support systems because, alihough
these llelicopters will belng vietims to fully equipped facilltles, minules are

delerminative of survival; equlpment aboerd these airborne ambulances wlil

2T:riis observation Is polgnantly un
the Medlcal System Evaluation Tea
Aerospatiale alreraft with the Bell

The Bell 4128P had the highest

derscored by the testimony of Dr. Stefford of
n conlrasting the user friendliness of Lhe
sireraft for medical misslons.

skids which Increased the helght of the

helicopter from the ground to the entrance level of Lhe doorway, This

transtated Into a higher patient loading helght which the Medical Bysiem
Eveluation team regarded as a disadvantage. In addition, Aercapatlale offered

an adjustable patient litler support slructure which Bell did not offer. A
which can be

.support slructure such as the one offfered by Aerospatiale
“ adjusted to varlous helghts, was considered an advantage since 1t allows flight
altendents lo work on patlents while seated. Also, in the Aerospaliaie

helicopter, the transmission housing Is located farther back which provides
more unobslrucied cabln space than the Bell hellcopler, facilltaling patlent
ber of the PYD crew for Bell and

* treatment. Flnally, Dr, Stalford was a mem
Aercspallale and he determined thet the Aercspatiale aircraft had the 201

smoolher ride, (October 13 Tr. pp. 150-170).
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buy valvable time and offer the gift of Iife. The fesler, beller, and more

rellable they are, the greater the lkelihood for survival for victims, (Dectlober

13 Tr. pp. 150-170).
Finally, 1 belleve that the facls in this case distingulsh it from Uyna-

lectron Corp,, supra, which Bell relies on for Lhe proposition thal where a

HFP's scheme Is adequately disclosed but nol followed in evaluating best and
fina) offers, the award cannol sland. In Dynalectron, best and [Inal offers
were not munerlcally scored al all. Instead, the awerd decision became a
price only contesl among bldders who met minlmum requirements, departing
from ihe RFP's established relative kmportance of technical, management
excellence and price. This situation Is nol analagous lo Lhe present sltuation
where the MENAC was faced with iwo competitors who had fared equally

according to the numerical MFP standards through two BAFO's and who more

than met minlmum requirements. The choice of one over the other was

then mude based on criterls which the MEHAC dgtermined truly distinguished
two excellent aircraft in terms of best achieving the goals of the procure-
ment. ILfind that whot Bell characterizes as the reveighting of speed und
other techanical factors to moke this choice was lawful.

2. Discounting of Operatlng Cosls

Dell argues that the State erred In not evaluating operatlng cosls and also

ergues .qllernaUvely that because ils alrcrafl was technlcally acceplable
(atthough second Lo Aerospaliale’s) it was required to be selected by MENAC
because Its total proposed price {operatlng and sequisition costs) alter the
second BAFO was less than Aerospatlale’s ($65 million versus $68.5 million). In
other words, fell argues that since lls proposed hellcopter met the State's
iice(h_ (although nol the besi alreraft in terms of speed and other lechnlcal

faclors) the Qeneral Procurement Law requires award lo It because lls price

was lowest.
M1201
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it is clear that while cost cannot be ignored by a procuring agency in &
negotiated procurement, It need not be the controlling factor, Even il a
lower priced, lower technical scored offer meets the government's needs,
acceptance of a higher priced, higher technical scored offer is still per-

missable under the General Procurement Law. Information Control Systems
Corporation, MSBCA 1198, | MSBCA Y81 (1984); Systems Associates, supra at

15-16. Compare Bell Aerospace Co,, Comp. Gen. Dec. B-1834863, September
23, 1975, 75-2 CPD 1168 (1976); 52 Comp. Qen, 198 (1972). However, 1

belleve such acceptance should be supported by & specific determination that
the technical superiority of the higher priced offer werrants the additional
cost involved in the award of a contract to that offeror, l.e. that the

acceptance of such offer is in the best interests of the State. See 51 Comp.

Gen, 153, 161 (1971); Compare COMAR 21,05.03.03C(6).
Thus 1 reject Bell's alternative argument that lts lower overall costs
required award to it and had MEHAC made its award on the basis of total

costs (where on paper Aerospatiale was more expensive) my inquiry would be

over,

However, the MEHAC never did make a determination to award on the
basis of total costs, Instead, it made a determination that operational costs

and therefore not a true indicator of what the ultimate

are inherently “gof t"
28

cost to the State would be after the 10-year operating cycle was complete.

It therefore discounted operating costs where Bells proposed costs ($37.8
million) were lower than Aerospatiale’s proposed costs ($42.6 million) and

28gecretary Benton testified that although operational costs were used In
afriving at the point scores, when the MEHAC was faced with its final
decision, it determined that operational costs should not "be given Lthe same
welght and the same consideration as the so-called hard numbers, the
acquisition costs, which we would actually have to write out & check, These
other costs are spread over a ten-yesr perlod, When they are transtated to
the annual costs and particularly per alrcraft they are mot significant and.
again, represent only an estimate”. (September 29 Tr. p. 221).
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looked at acquisition costs where Aerospatlale’s costs ($25.9 mlltion) were
lower than Bell's costs ($27.2 million).28 In this regard I find that the State
erred. The analysis set forth above concerning evaluation of technical [actors
to determine the superior product in a tie situation does not apply to

evaluation of price. There is some interrelationship (as reflected in this

record) between acquisition and operating costs in terms of the offerors'
making trade-offs between the two. The record herein reflects that the
various offers through the second BAFO were made with the bellef that they
would be evaluated according to the evaluation scheme set forth In the RFP

where operating costs were stated to be as important to the competition as

acquisition costs. And, Indeed, operating costs were evaluated and [ully

considered through the second BAFO resulting in the elimination of Sikorsky.

liowever, to thereafter ignore for purposes of [inal selection a stated evalua-

tion factor.related to cost, even in the tace ol a statistical tie after two

BAFOs, in my opinion, may contravene the requirement of the General

L8
Procurement Law and COMAR that in negotiated procurements selection be

based on a determination of the proposal or best and final offer which is the

most advantegeous to the State, considerlng price and other evalation factors

set forth in the request for proposals. In making such a determination I

reiterate that it is lawful under the General pProcurement Law to select a

technically superior product at a higher cost. It Is probably not lawlul to

select a superior product by only considering those aspects of total price
avaluation factors under which the price of the product is lowest. This Is
not to suggest, however, that I disagree with the conclusion of MEHAC that

operating costs are inherently "soft".

_ 29As noted above this has been attacked by Bell as an improper reweighting of

acquisition costs,
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Operaling cost wunder the RFP consists of four elementis: component and
parl cosly scheduled inspection labor cost; fuel and lubricant cost; end insur-
ance cost. (RFP Seclion D Paragraph VIl B). The offerors were rerquired lo
guerantee hourly parts cost (Category 1) and number of labor hours necessary
to perforin scheduled inspections (Category Ii). ’

The cecord reflects that while certaln costs (Cetegory 1 and Category II)
were guaranteed, the aggregate ten year life cycle cosis are nol [ixed end
certaln and that the State wlil have to pay whatever the operating cosls
ultimately turn out to be. Al the hearing of the appeals It wes revealed
that there were significant errors in the proposed operaling costs of two of
the three offerors. Mr. Cousens testifled that Bikorsky's operaling cosls were
understated by $36,500 per helicopler for each year of the len-year period,
amounllﬁg to a loial understatement of costs of approximately $1.8 million.
Dell's operating cosls were discovered to have been understaled by approxi-
nately $1.4 million due to a disallowance of Bells operaling cosls using

pro-rated rétirement parts and warranly flgures, (Sikorsky Ex 21). Projected

costs for avionlcsd0 varled widely between offerors. (October 12 Tr. p. 188), |

therefore do not find that the MEHACs bellel that operaling costs are

inherently "soft" was unreasonable.

30gadio equipment such as navigational radlos and commwications radios and
vali the elecironic devices thal ere not essential to the englne and air frame

coming apart. (October 4, Tr. p. 13).
201

47



€201

Neveriheless, operating costs, having been staled In the RFP lo have
equal importance with acquisition costs, were ultimately eliminated from the
consideration of price end other [actors in determining the offer most
advantageous to ths State.3! There Is thus no determination in the record

by MEHAC that the superiority of the Aerospatiale sircraft warrunte

Its acquisition despite higher comparative totat (acquisition and operating)
costs of the Aercspatiale elrcraft relative t_o the Bell aircrafl. As noted
above, | conclude such speclﬂo_determlnallon is required by Mu:ylands
General Procurement Law. While a close question as lo whelher' the matter
should be remanded Lo the MEHAC for such a formal determlnation, I believe
that the record does reflect that MEHAC In fact understood that its selectlon
of the Aerospatiale alreraft might ultimately cost the State more then had It
selected the Bell alreraft. Becretary Benton testilied that he understood that
“there is no assurance that the operating costs, no matter how carefully
deternined and derived, would actually turn out tq be precisely those that

were estimated.” (September 29 Tr. pp. 220-221). It further uppears that

the MEHAC would have understood that at least on paper it wus purchasing
the more expensive aircraft because it had in front of it the totul cost:

figures (operating and acquisition) for comparison showing Aerospatinle’s

totil cost to be higher than_ﬂell's. Under such circumstances I

belleve that to remand the matter would be to elevate form over substance
since It sppears obvious to me from the record that MEIJAC would make the
required delermination that it desires to purchase the Aercspatiale aircraft at

the higher price Lhat s ylelded by the required consideration of operating
costs along with acquisition costs as set forlh'in the REP. Thus | would deny

the appeal on such grounds.

Bliq other words, competition under the Qeneral Procurement l.aw requires
aclual consideratlon of a cost factor, whether "soft® or not, that Is stated to
be an avalualion factor rather than an [nformational item.
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1. Use of the PVD Results for Speed Comparision

Bell contends that even If the State acted properly in determining to
select an alrcraft based in part on speed, the State erred in determining that
the Aerospatiale mireraft was faster than the Bell aircraft, The [ollowing
findings of fact are germane to this lssue. ’

. Professor Gessow, a professor at the University of Maryland, and Director
of the Center for Rotocraft Education and Reseerch, testified on behalf of
Bell that the PYD was not a valid method for comparing the maximum cruise
alr speeds of the two aircraft. (September 29 Tr. p. 158), He testified that
errors may have occured as a result of uncallbrated Instruments, Also, since
the aircraft used for the PVD were In the clean configuration, l.e., minus
external equipment, computations of drag may have been off depending on
where the external equipment was added to the aireraft actually proposed' to
be delivered to the State, Furthermore, he testified that instantaneous
readings of air speed as taken at the PVD are not as accurate compared with
continuous® readings. (September 29 Tr. pp. 158-163).

Based on his own assessment of true air speed using the Bell and Aero-
spatiale flight manuals he concluded that there was no substantial difference
in true alr speed between the Bell 412SP end the Aerospatiale 385N! airerafts
at the I‘.Ilaryland mission configuration, altitude and temperature. (September
29 Tr. p. 140).

2. The Bell flight manual Indicated maximum cruise air speed of 123 knots
for the 412SP at the Maryland mission weight32 at the specified altitude and
atmosphere (2,000 feet and ISA plus 15 degrees centrigrade), with stiding

-

32Mm‘yland mission weight corresponds to the empty welght of the helicopter,
(including welght to simulate the external equipment for the proposed alr-
craft), plus the crew welght, plus the amount of fuel required to fly the 180
nautical mile range at a minimum of 120 knots Indicated airspeed (no wind
condition), plus an additional 3¢ minute fuel reserve. (October 3 Tr. p. 63

REP Section D Paragraph VIil, C 4).

M1T201
49



qM201

doors {which are standard on the 412SP), flir, night sun and hoist. (Bell Ex
2; September 29 Tr. pp. 141-143). The Aercspatiale (light manua! indicated a
meaximum crulse air speed for the 385N1 in a clean configuration at the
Maryland mission weight at sea level standard atmosphere of 152 knots, (Bell
Ex 3; September 29 Tr. p. 149). ‘
Professor Glessow calculated a reduction of 14 knots in Aerospatiale's air
speed using a chart In Aeraspatiale’s flight menual to account for the
Meryland altitude and atmosphere. Based on the chart, he further reduced
Aercspatiale’s air speed by 5% or 8.7 knots to account for drag produced by
the addition of sliding doors and a hoist. (Bell Ex 4; September 29 Tr. p.
151). Professor Gessow then ren a computer program and prepared cherts to
estimate the effect of the flir and night sun on maximum cruise speed. lie
estimated the drag produced by these two items to be 8 knots. (Bell Ex 5;
September 29 Tr. p. }55). Based on these computations he estimated a
maximum cruise speed for the Aeraspatiale 365N1 of 122 knots.
3. Mr. Jein-Marie Giraud, technlcal coordinator for Aerospatiale, eriticized
the methodology and the results of Professor Gessow. Mr, Giraud testified
that flight manual data is not a very accurate source to base calculations
upon because such data Is besed on old flight test results and [light manuals
are wrlt_ten very conservatlvely.“ In addition, Mr. Giraud contended that
Professor Gessow erred in his interpretation of Aercspatiale’s flight manual.
Mr. Giraud asserted that the .drag penalty for hoist installation in the
Aerospatiale flight manual includes the penalty for sliding doors and thus

Professor Gessow erred in calculating separate drag penalties totalling 9.7

.

33 Mr. Wright testified on rebuttal that in his experience flight manuais are in
fact accurate. (October 20 Tr. pp. 155-156),
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knots. According to Mr. Giraud, the drag penalty for the hoist and sliding
doors would be only 7 knots under a proper interpretation of the Aercspatiale
flight manual.

4. Mr. Giraud made his own true alrspeed calculations based on [light test
results for an Aerospatiale 365N1 sold to the Irish Coest Guard. The lr!s;l
helicopter was utilized by Mr. Giraud because of the similarity in configurati-
on to the Maryland helicopter. The Irish helicopter has a holst and sliding
doors as does the Maryland hellcopter. The Irish helicopter has the same flir
as the Meryland helicopter but it [s located in a different area. The Irish
helicopter does not have a night sun but does have an antenna {with somne-
what comparable drag effect) in the area where the Maryland night sun Is to
be located. {(October 20 Tr. pp. 9-11). The flight test indicated speed of the
Irish helicopter was 146 knots which differed from the [light menual speed of
140, which Mr. Giraud testiflied was conservative.

Mr. Gireud calculated a drag penalty for the [lir based on the flight test
of the Irish helicopter of 4 knots end a drag penalty for the hoist (including
the sliding door) besed on the flight test of 4.5 knots. This comparison
produces & maximum cruise speed of 137.5 knots for the M_aryland helicopter
(Aerospatiale Ex. 17). He then caiculated a greater speed of 139.5 knots for
the Maryland helicopter based on the drag produced by a difference in flir
location l;etween the Irish and Maryland Iuallen:iptera.:M (October 20 Tr. pp.

32-34). ;
5. Al the MEHAC meeting of June 23 the focus of the air speed discussion

was indicated air speed. As Sergeant Wenrich testified:

34Using siinilar methodology, Jake Hart, director of flight operations for
Aerospatiale, took the Aerospatiale PVD results and utilizing characteristics of
the U.S. Coast Guard Dauphin hellcopter, derived a true airspeed of 138.6
knots for the Maryland Aerospatiale helicopter, (October 12 Tr. p. 172).
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They asked me to explain the air speed and 1 started in

with the calibration and the changes to 1t and then I was
asked well what was on the speedometer at the time....At
that particular meeting as I remember, the air speed was

discussed as knots indicated airspeed.

(October 12 Tr. pp. 74-76).

Sergeant Wenrich never discussed the true alrspeed calculations to be derived

from the PYD results with the full MEHAC or with the Selection Sub-

Committee. The only numbers ever discussed with the full MEIAC or the

Selection Sub-committee were the indicated alr speeds of 160 knots for

Aerospatiate, 145 knots for Sikorsky and 124 knots for Bell. (October 12 Tr.

pp. 74-78). However, the conversions and alr speed penallies were diseussed
[ =l

by Sergeant Wenrich with Colonel Tippett, Major Sumpter and Delegate Astel,

all of whom had aviation experience and were familiar with the methodologies
for determining true airspeed in the Maryland configuration.

L8
ars that at least one member of MEIIAC, Secretary Benton, relied

Secrelery Benton testified that the Aerospatiale "is

8. It appe
on indicated alr speed.

about twenty-nine percent [aster than gell." (September 29 Tr. pp. 215-216).

He did not know the origin of the numbers presented, e testilled, "It Jhey

were slmiﬂy presented to us and we accepted them.” (September 29 Tr. p.

216). 1t Is probable that the 29% differential Secretary Benlon referred to Is

the result of comparing the indicated alr speeds of 160 knots (or Aerospatlale

versus 124 knots for Bell.

959201
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7. Secretary Benton considered speed to be a "very significant factor.” He
testified speed "was the [actor that swayed me as an individual member of
the procurement team and I believe others also to recommend the Aero-
spatiale." (September 29 Tr. p. 218). He also testified:

If the technical people, the procure-

ment team, indicated that both aircraft
were about equal so fer as speed was
concerned, yes it would have had a
significant difference or signlficant
bearing upon our final recommendation.

(September 29 Tr. p. 218).
8. Sergeant Wenrich testified that based on his calculations for ct.mversion of
indicated airspeed to true airspeed under the PYD conditions, the true
airspeed difference between Bell aﬁd A'erospat!ale was the difference between
124 knots for Bell and 137 knats for Aerospatiale or 11%. (October 3l Tr.
pp. 80-87).
Decision

Based on the significance of air speed in this procurement, Bell argues that
it was unreasonable for the State to rely on indicated air speed In comparing
relative speeds of aircraft. The Bell and Aerospatlale aircraft, as flown
dwing the PYD, were configured differently, with different external equip-
ment and flown at different altitudes.35 The data; obtained, Bell ssserts,
cannot be used- as a ressonable basis for comparison unless standerdized in
gome manner. While there Is evidence that three members of MEHAC with
aviation experience understood the calculations necessary to produce an
"apples to apples" comparison of air speed, at least Secretary Benton and
perhaps other members of MEHAC apparantly relied on the raw PVYD data,

Was such reliance unreasonable? I think not: procurement offlcials have to

35The Aerospatiale aircraft flew at 1,000 feet because weather conditions on
that partlculasr day would not permit a safe flight at 2,000 feet. (October

12 'Tr. p. 157).
M201
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make decisions based on Information available to them. Compare Transit

Casuaity Company, MSBCA 1260, 2 MSBCA q119 (1985) at pp. 55-58. Use of
the PVD results by MEHHAC was consistent with the RFP instruction that the

PVD would be used to verify speed as set [orth in the proposals of vﬁrious

oflerors.
Nor do [ believe that the PVD indicated air speed resulls which were

available to MEHAC very from the speeds derived from the conversions to
true airspeed performed by Sergeant Wenrich to a degree that otherwise
makes use of the PVD indicated alrspeeds unreasonable.38 The State placed
great importance on air speed and how that translated into minutes saved in
the Gotden Hour3” The 29% PVD indicated air speed differential translated
Into a saving of 9 minutes per mission. Under the true air speed analysis
performed by Sergeant Wenrich, which was discussed with certain members of

MENAC, the speed differential was 11%, Under the analysis of Mr, Giraud

or Mr. \!Iart, the speed differential would be approximately 12%. Given the

significance of the Golden llour and importance of every minute in transport-
ing a patient to a treatment center, | believe the record reflects that MEIIAC
would hl.we concluded that the Aerospatiale 365N1 was the significantly foster
alreraft if all the members of MEHAC had been- ulilizing true airspeed

38.phere 1s evidence In the record {presented at the hearing) that the speed
advantage of the 365 NI over the Bell 412 increases as temperature decreases.

Mr. Giraud testified (October 20 Tr. pp. 38-46) that at the average
temperature In Baltimore in Januery, the 365 NI has a 27.4% speed advantage

over the 412 which advantage decreases to 12% In July. The averege annual
speed advantage under this comparision Is 20.3%. (Aerospatiale Ex 19). 1
believe this testimony to be credible and had such evidence been presented lo
MEHIAC I would find a determination of significant true air speed advantage

B tween the two aircraft based thereon to be reasonable.
The Golden Ilour Is a term that refers to patient survival. In essence it
talned multiple trawnatic injuries, the patient

has sixty minutes more or less from the time of impact Lo be transported to
- a definitlve treatment cenler In order to have a reasonable chance of
survival.The record reflects treinendous concern of the MEIIAC with the

concept of the Goiden llowr.

means that i[ a patient has sus
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comparisons which still results in a several minute per mission air speed
differential. It is only under the analysis of Professor Gessow performed for
the hearing of Bell's appeal which was not available to MEHAC that a differ-
ent decision may have been reached. However, Bell has failed, in my
opinion, to demonstrate that Professor Gessow's conclusion is factually more
correct than that of Sergeant Wenrich on a comparision of flight manual data
nor for that matter does the record demonstrate that Messrs. Hart and Giraud
are incorrect in their conclusions. Nor do I think that use of PVD results
injected error into the selection process of such magnitude as to otherwise
require that we sustain Belfs appeal. While some members of the MEHAC
may have erroneously believed that the Aerospatiale aircraft flew at a rate
of speed 29% greater than Bell, such belief does not require that the
procurement be overturned.38 | would therefore deny the appeal on this ground
as well.

For all the foregoing reasons 1 would deny the appeals of Appellants Bell

and Sikorsky.

385ee Footnote 36. M201
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Concurring Opinion by Messrs. Ketchen and Levy

We conecur in the findings of fact and the results of the opinion of

Chairman Herrison ("Harrison Opinion”) for the following reasons.l

I.  The Board of Public Works Exercised Its Procurement Authority Pursuent to
Maryland General Procurement Law In Selecting Aerospatiale As The
Successful Offeror.

The Maryland Executive Helicopter Advisory Committee ("MEHAC")

conducted an evaluation of the offerors’ proposals in the helicopter procure-
ment and recommended to the Maryland Board of Public Works (BPW) award
of the instant contract to the Aerospatiale Helicopter Corp. As its name
suggests, MEHAC is an advisory and policy making body consisting of
members from the Executive Branch and non-voting members from the
Meryland General Assembly. Harrison Opinion, Findings of Fact No. 1, p. 2,
e.g., Joint Resolution, STR 33, Laws of Maryland, 1987, In this competitive
negotiation, MEHAC on this record served in a unique capacity, and func-
tioned as a source evaluation board without procurement authority as an
advisor to the Board of Public Works,

The Board of Public Works exercised its actual, independent procurement
authority here pursuant to Maryland's General Procurement Law and regula-
tions. Board of Public Works Traenscript (hereinafter "BPW Tr") 186, 168,
Agency Report Exhs. 21 & 26, Sikorsky Exh. 3. See COMAR 21.02.01.02.B.
("The Board may exercise any authority conferred on a department by State
Finance and Procurement Article of the Code and, to the extent that its

action in exercising this authority is inconsistent with the action of any

lwe concur in the conclusions concerning the Sikorsky appeal (MSBCA 1407).
Qur. analysis focuses on the Bell appeal (MSBCA 1409) and only refers to the
Sikorsky appeal and evaluation as appropriate.
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department, the action of the Board shall prevail."); Md. Ann, Code, State
Finance and Procurement Article ("SF") §12-101 (1988) (SF §11-105 (1987
Cum. Supp.)).

After hearing presentations from MEHAC end the offerors, the Board of
Public Works awarded the contract to Aerospatiale as having the most
advantageous proposal considering price and the solicitation's evaluation
factors, In addition, the Board of Public Works epproved the contract's
execution without delay because this was necessary to protect substantial
State interests. See COMAR 21.10.02.10.

IL. The Board of Public Works Properly Awarded The Contract Consistent

With the General Procurement Law Based on the Most Advantageous
Proposal Considering Price and the Solicitation Eveluation Factors.

We address here whether Bell was treated fairly and on an equal basis in
this procurement consistent with the solicitation evaluation factors. We
initially discuss the State's technical evaluation, although the technical
evaluation and the price evaluation are intertwined under the Maryland
statutory requirement to select the most advantageous proposal based on the
consideration of price and evaluation factors specified in the solicitation. SF
§13-104 (1988) (SF §11-111 (1987 Cum. Supp.)). See COMAR 21.05.03.05 ("It
is the policy of the State to procure supplies, services, and eomﬁuction from
responsible sources at fair and reasonable prices calculated to result in the
lowest overall cost to the State"),

Bell essentially challenges the integrity of the procurement procedure.
Bell maintains that it was not treated on an equal basis with Aerospatiale
consistent with the RFP evaluation criteria. It specifically maintains that
MEHAC improperly changed the evaluation criteria by reweighting and
emphasizing certain stated evaluation criteria on a selective basis, i.e.,

certain technical-medical factors, the speed of the helicopters, and acquisition

9201
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costs, without notifying the offerors or amending the RFP as the procurement
regulations require. In this regard, Bell contends that it could have made
adjustments to its helicopter to enhance speed had it known that speed was
to become significant in the competition, Further, Bell contends that State
officials did not inform it during the helicopter performance verification
demonstration of the importance of speed or of the State's intended method
of scoring the performance verification demonstration results. Even if the
State did inform Bell, it maintains that sueh a verbal briefing would not
constitute notice that the State was amending RFP evaluation criteria.

As to evaluation of proposals in a competitive negotiation, we agree
with the Comptroller General of the United States that,

It is not the function of this [Board ] to evaluate propos-
als in order to determine their relative technical merits. TGI
Construction Corporation, et al., 54 Comp. Gen. 775 (1975}, 75-1
CPD 167; Techplan Corporation, B-180795, September 16, 1974, 74-2
CPD 169- Decision Sciences Corporation, B -182558, March 24, 1975
75-1 CPD 175. The contracting agency is rsponsible for determm—
ing which technical proposal best meets its needs, since it must
bear the major burden for any difficulties incurred by reason of a
defective evaluation. Training Corporation of America, B-181539,
December 13, 1974, 74-2 CPD 337. Accordmgly, we have consis-
tently held that procuring officials enjoy "a& reasonable range of
discretion in the evaluation of proposals and in the determination
of which offeror or proposal is to be accepted for award," and that
such determinations are entitled to great weight and must not be
disturbed unless shown to be unreasonsble or in violstion of the
procurement statutes or regulations. METIS Corporation, 54 Comp.
Gen. 612, 614-5 (1975), 75-1 CPD 44; _lggms and Williamson
Machine Company, Incorporated, et aL, 54 Comp. Gen 783 (1975),
75-1 CPD 168; B-178220, December 10, 1973. (Underscoring added).

Olin Cox_'p., Energy Systems Operations, Comp. Gen. Dec. B-187311, January

27, 1977, 77~1 CPD 468 at 4. See Tracor, Inc.,, Comp. Gen. Dec. B-186315,

November 8, 1976, 76-2 CPD 9386 at 16; RKFM Products Corp., Comp. Gen.
Dec. B-186424, September 15, 1976, 76-2 CPD %247; Radiation Systems, Ine.,

Comp. Gen. Dec. B-222585.7, Februery 6, 1987, 87-1 CPD Y129; Frank E.

Basil, Jets Services, Inc., Comp. Gen. Dec. B-208133, January 25, 1983, 83-1
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CPD 191, A protester may establish that a procurement determination is
unreasonable by demonstrating that the procurement procedure followed
involved & clear and prejudicial violation of applicable statutes and regulations,

General Electric Co, v. Kreps, 456 F. Supp. 468, 472 (D.D.C. 1978).

We agree that evaluation of proposals in a negotiated procurement based
on unannounced evaluation factors or "criteria" is unreasonable and in viola-
tion of Maryland's General Procurement Law, since competition on an equal

basis is thereby thwarted. AGS Genasys Corporation, MSBCA 1325, 2 MSBCA

Y158 (1987). Procurement agency officials thus must evaluate proposals based
on the solicitation's evaluation criteria or inform offerors of changes to the
evaluation criteria so that offerors may submit accurate and realistic

proposals and thereby compete on an equal basis. Systems Associates Inc.,

MSBCA 1257, 2 MSBCA Y116 (1985). B. Paul Blaine Associates, Inc., 1 MSBCA

458 (1983).

With regard to the evaluation scheme used in the instant procurement,
we note that. detailed point scoring systems, including price as a weighted
part of the scoring scheme, are used as guidelines to select the most
advantageous offer, unless the solicitation expressly states that the procuring
agency must award to the offeror receiving the highest point score. If the
overall proposal point scores are so close that the proposals appear equiva-
lent, evaluation and selection officials still may select the offer which best
meets their needs consistent with the solicitation's evaluation criteria. Grey

Advertising Inc., Comp. Gen., Dec. B-184825, May 14, 1976, 76-1 CPD %325

at 9-11, 15-16.
We are making a significant distinction here. On the one hand, the
technical evaluation conducted by evaluation and selection officials focuses on

the determination of the technically superior proposal '~ a technical evaluation
9201
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matter under the solicitation's evaluation criteria. On the other hand,
evaluation and selection officials in accordance with the Maryland Generat
Procurement Law and regulations must also determine the most advantageous
proposel, The most advantageous proposal determination requires a business
judgment that involves considerations of both technical matters and price to
determine the best deal for the State, In a competitive negotiation, often a
general goal is to award to the technically superior offer at the lowest price.

Telecommunications Management Corp., Comp. Gen. Dec. B-190298, January

31, 1978, 78-1 CPD 480 at 4, 1n evaluating proposals, if 2 proposal found
technically superior is also the higher priced one, selection officials still may
award to that offeror, if the solicitation emphasizes quality over price. Id. In
such a case, they must determine that the technical superiority of the higher
rated proposal is worth the additional cost in order to meet the statutory
requirement to select the most advantageous proposal. Selection officials on
occasion may have difficulty in deciding which proposal is the superior
proposal from among the highest rated technical offers. They may conclude
that apparently equivalent proposals also offer technically equivalent equip-
ment or products, when using point scores as a guideline in their evaluation.
If selection officials determine that proposals are equal or the equipment
technically equivalent, they may use price to select the most advantageous

proposal, See Grey Advertising, Inc.,, Comp. Gen. Dec. B-184825, May 14,

1976, 76-1 CPD %325; Olin Corporation, Energy Systems Operators, Comp.
Gen. Dec. B-187311, January 27, 1977, 77-1 CPD 168; Bunker Ramo Corpora-

tion, Comp. Gen. Dec, B-187645, June 15, 1977, 77-1 CPD 1427; SETAC, Ine.,
Comp. Gen. Dec,, B-209485, July 25, 1983, 83-2 CPD 91121; Group Hospital
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Service, Inc. (Blue Cross of Texas), Comp. Gen. Dec. B-190401, February 6,

1979, 79-1 CPD 4245 (price may be used to diseriminate between technically
equivalent proposals).

Turning to the facts of record on this appeal, there came a time when
MEHAC in its judgment based on the scoring that had been done by its staff
advisors (the MEHAC Selection Subcommittee and under it the price evalua-
tion and technieal evaluation teams) believed that it could not choose from
among the competing offerors' proposals, See the Harrison Opinion, Findings
of Fact Nos, 15 and 16, page 8. MEHAC determined that the overall
differential in scoring among the offerors' total scores, considering both
technical factors and price, did not clearly distinguish between the Aero-
spatiale and Bell proposals. At one point, Bell clearly was ahead of Aero-
spatiale in overall total points (price and technical points) but not by a
significant margin. Bell's overall proposed price was less expensive ($65.086
million versus Aerospatiale's price of $68.523 million). However, as discussed
below, Aerospoatiaie had a slight advantage in technical points.

MEHA Cs discussions and actions indicate that it obviously ecame to
believe based on the purpose of the State's emergency medical services
mission that the Aerospatiale helicopter was better suited as the technically
superior helicopter to fulfill the State's needs under the solicitation's criteria.
E.g., Appellant's Exh, 10, (MEHAC meeting minutes of September 23, 1988);
BPW Tr. 38-172. At this point_ in the selection process, there was only a
merginal technical point differential between Aerospatisle and Bell. The
differential after the Second BAFO weas only 17 points between Aerospatiale,
(5905 points, or 5930 points if the mistake pointed out by the State had been
included) and Bell (5888 points) with Aerospatiale having an insignificant

technical point advantage, Under such circumstances, selection officials
9201
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reasonably may decide that they cannot determine proposal superiority strictly
on the basis of point scores when they are close, given that the point scores
themselves have a subjective basis. They therefore may use their personal,
reasonable business and technical eveluation skills to determine in their

judgment the superior proposal. Grey Advertising Inc., supra, 76-1 CPD %325

at 9-11, MEHAC functioning as an evaluation and advisory entity had the
reasonable diseretion to determine that the Aerospatiale and Bell proposals
were technically equivalent even had Bell received a technical point score
numerically higher than that of Aerospatiale,

However, in spite of the apparently equal proposals and helicopters, as
determined by MEHAC and its advisors at one point in the evaiuation and
selection process, MEHA C sought to go further in meeting its evaluation
responsibility. It undertook to determine the technically superior proposal as
well as the most advantageous proposal. Essentially, as the State argues,
MEHAC stepped back, and took another, generalized look at Aerospatiale’s and
Bell's helicopters and proposals, MEHAC wanted to see if there were distin-
guishing factors that came to the fore regarding these helicopters based on
the State's needs as set forth in the solicitation. MEHAC wanted to see if
there were such distinguishing factors within the criteria that permitted it to
recommend to the Board of Public Works the technically superior helicopter,
based on the technical evaluation, as well as the most advantageous proposal
in accordance with the requirements of the General Procurement Law. BPW
Tr. 86-88; Appellant's Exhibit 10. As reported to the Board of Public Works
by MEHAC, the Aerospatiale helicopter stood out as the technically superior
one when compsred to the Bell helicopter for a number of reasons. BPW Tr.

50-52, 56-57.

9201
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MEHA C identified certain solicitation factors that distinquished in favor
of Aerospatiale over Bell in looking at the "big picture" (BPW Tr. 45-51) that
resulted in its final selection of Aerospatiale’s helicopter. In this regard,
MEHAC laid out its evaluation process fully for the Board of Public Works.
BPW Tr. 38-172. The factors that MEHAC used to distinguish in favor of the
Aerospatiale helicopter (BPW Tr. 43-50, 166; Harrison Opinion, pages 33,
39-40) were clearly consistent with the specified RFP evaluation eriteria upon
which the procurement was based. In this regard, both the Aerospatiale
helicopter and the Bell helicopter were compared on the same basis utilizing
evaluation considerations that correlate with or flow directly from the RFP

evalustion criteria, Compare SETAC, Inc., Comp. Gen, Dec. B-209485, July

25, 1983, 83-2 CPD Y121; Group Hospital Services, Inc., supra, 79-1 CPD 1245

at 12, (evaluation officials may use criteria reasonably related to the soli-
citation criteria to choose between equivalent proposals without notifying

offerors.) Littieton Research and Engineering Corp., Comp. Gen. Dec.

B-191245, June 30, 1978, 78-1 CPD 1466 {use of new evaluation criteria is
permissible where there is sufficient correlation between the new factor and
generalized criteria in the solicitation to put offerors on reasonable notice of
the evaluation criteria applied to their proposals).

We find that MEHAC did not reweight or re-evaluate the factors to
place the evaluation factor of speed and the other technical, medical evalua-
tion factors above the others. Rether, as the State suggests in its argument,
MEHAC, based on the personal, reasonable technical and business judgment of
its members, made an overall subjective technical judgment that it liked
Aerospatiale's helicopter better than Bell's helicopter on a technical basis.
Thus the reasons MEHAC set forth regarding the technical, medical factors as

well as speed of delivery of medical services were the reasons why, to
201
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MEHAC, the Aerospatiale helicopter stood out based on the State's needs as
expressed in the solicitation, and were the reasons why MEHAC selected
Aerospatiale. Appellant's Exhibit 10. While Bell's position was to emphasize
that MEHAC reweighted the speed factor, acquisition cost and the techni-
cal-medical factors each at one third value, we do not view MEHAC's
evaluation process in this manner. In fact, these categories really were
MEHA Cs shorthand method of referencing a number of factors it considered
within the solicition's parameters on a subjective basis when it stepped back
to look at the big picture and make its [inal choice. See BPW Tr, 43-50;
Harrison Opinion, pages 33, 39-40.

Accordingly, our determination that the State actions were reasonable
and not illegal does not turn on whether MEHAC selected factors from within
the solicitation and reweighted them and re-evaluated them to resolve the
perceived scoring closeness in total points. Qur determination turns on the
fact that MEHA C essentially looked past the point scores under circumstances
where there were eguivalent proposals and helicopters and did what the
Maryland General Procurement Law and regulations require it to do. It used
its business and technical judgment in recommending the most advantageous
offer based on price and evaluation factors.

In this regard, MEHACs use of the results of the technical evaluation
and price evaluation developed by its selection subcommittee and the price
and technical evaluation teams, we agree, was consistent with the established

evaluation factors. BDM Corporation, Comp. Gen, Dec, B-211128, August 23,

1983, 83-2 CPD 7234. Accordingly, Bell has failed to show that MEHAC did
not treat Bell on an equal basis with Aerospatiale during the course of
MEHACSs final deliberations in reaching its conclusion to recommend the
Aerospatiale helicopter to the Board of Public Works as the techniecally
U201
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superior helicopter and the Aerospatiale proposal as the most advantageous
proposal. In any event, the Board of Public Works, as the actual procurement
authority here, reasonably exercised its independent authority in deciding to
award the contract to Aerospatiale. BPW Tr. 166, 168. See Littleton

Research and Engineering Corp., Comp. Gen. Dec. B-191245, June 30, 1978,

78-1 CPD 1466.
The Board of Public Works considered MEHA Cs evaluation process, its

recommendations and advice. In making the final decision and selection of
Aerospatiale, the Board of Public Works considered among other factors: good
lifting capacity (BPW Tr. 43), patient access and service area configuration
(Tr. 44, 50), safety features (BPW Tr. 45), single engine flight capability of
two engine aircraft as well as two engine performance (BPW Tr. 46, 49),
communications cepability (BPW Tr. 50), as well as speed of delivery of
medical services (BPW Tr. 166). The evaluation factors, including speed, used
to distinguish between Bell and Aerospatiale were set forth in the soli-
citation, or directly flow from or correlate to the solicitation's evaluation

criteria. See Littleton Research and Engineering Corp., Comp. Gen. Deec,

B-191245, June 30, 1978, 78-1 CPD 1466. In this regard, examine as well the
Harrison Opinion at pages 32-33 and 39-40 and Appellant Exhibit 10.

Based on the foregoing, Bell has not demonstrated, as is its burden, that
it was materially prejudiced by the MEHAC's evaluation or by the Board of
Public Works evaluation and selection of Aerospatiale for award based on
MEHA C's recommendation and its consideration of the information presented
to it. We find that neither Bell nor Sikorsky met its burden of proof to show
that award to Aerospatiale was unreasonable, arbitrary, an abuse of disere-
tion, or that the procurement procedures followed involved clear and prejudi-

cial violations of applicable statutes or regulations. Nor have they met their
9201
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burden to show that the contract award is clearly illegal as being outside the
statutory standard requiring award in a competitively negotiated procurement
to the responsible offeror whose proposal, or best and final offer, is deter-
mined to be the most advantageous to the State considering price and the
evaluation factors set forth in the solicitation. SF §13-104 (1988) (SF §11-111

(e) (1987 Cum. Supp.)). See generally John Reiner and Co. v. United States,

163 Ct. Cl. 381, 325 F.2d 438 (1963) cert. denied 377 U.S. 931 (1964); Brown
and Son Electric Co. v. United States 163 Ct. C1 465, 325 F. 2d 446 (1963)

(contraets should not be cancelled unless clearly illegal.); Four Seas and Seven

Winds Travel, Inc., MSBCA 1372, MSBCA (August 18, 1988).

See also Dynalectron Corporation, 659 F. Supp. 64 (D.D.C. 1987); Tele-

communications Management Corp., Comp. Gen. Dec. B-190298, January 31,

1978, 78~1 CPD {80, Bunker Ramo Corp., Comp. Gen. Dec. B-187645, June

15, 1977, 77-1 CPD Y427; Hansa Engineering Corp., Comp. Gen. Dec,

B-187675, June 13, 1977, 77-1 CPD Y423,

We turn next to consider specifically whether the MEHA Cs use of speed
of helicopters to deliver emergency medical services was unfair, inconsistent
with the specified RFP evaluation factors, or contrary to the General
Procurement Law and procurement regulations such that offerors were not
competing on an equal basis. Bell maintains that had it known of the
importancg of speed in the evaluation it could have made adjustments to its
helicopter to increase its speed at the perforinance verification demonstration
(albeit at a trade-off for increased maintenance requirements, Wright, Sept.
29, 1988 Hearing Tr. 63-64) and thereby have received more evaluation

points. Bell also contends that by using speed as one of the final three
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selection factors, i.e., with the aequisition cost and the other technical
medical factors, speed inappropriately became re-weighted at one-third in
value as a selection factor.

The fastest delivery of emergency medical services based on helicopter
speed was no different than any of the several other technical, medical
evatuation factors used to distinquish between the Aerospatiale and the Bell
helicopters, In this regard, MEHACs determination that the Aerospatiale
helicopter potentially allows Maryland to provide emergency medical services
fester than with Bell's helicopter was neither improper nor unreassonabie,?
Speed of helicopters translated to speed of delivery of medical services was
just one of the several criteria in the State’s overall goal to deliver emer-
gency medical services on a high quality basis.

In any event, as early as April, 1988, long before the time of the
Second BAFOs, State procurement officials orally informed Bell representa-
tives at the appropriate time during Bell's performance verification demon-
stration of its helicopter that speed of helicopters was very important to the
State, although Bell representatives may not have adequately analyzed the
importance of such communication. Notwithstanding this, however, Bell
clearly understood that delivery of emergeney medical services in as fast a
manner &s possible was a significant State goal. As Bell later acknowledged:
"Speed is important. There's no question about it." BPW Tr. 127 (Troutmen).

See NBL, Inc.,, Comp. Gen. Dec. B-206285.2, September 28, 1982, 82-2 CPD

9290 at 4 (based on oral communication regarding contract requirements a

protester was not prejudiced by any failure to issue a formal written

-

2We find that Aerospatiale's helicopter was fester than Bell's on a speed
basis, In this regard, we will not second guess an agency's technical
judgment unless shown to be arbitrary or unreasonable, Bell has not made
that cese here, See Olin Corp, Energy Systems Operations, supra, B-187311,

77-1 CPD 168 at 4.
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amendment to the solicitation); Decilog, Inc., Comp. Gen. Dec. B-206901,
April 5, 1983, 83-1 CPD 1356 at 4 (based on an oral communication concern-
ing agency contract requirements protester was not materially prejudiced by
failure to issue a formal RFP amendment). In this regard, a reasonably
prudent offeror reading the RFP reasonably would understand that one of the
State’s goals in the instant solicitation was to obtain a helicopter for delivery
of emergency medical services in as fest a manner &s possible consistent with
the other complementary State goal of delivery of quality emergency medical
services. BPW Tr. 87.

Based on these considerations, we find that Bell was treated fairly and
on an equal basis consistent with the RFP evaluation criteria and was not
materially prejudiced by the State's failure to issue a written amendment to
the RFP which specified fast delivery of emergency medical services, or
speed, as an evaluation criteria when it became necessary to distinguish
between the two helicopters found technically equal after the initial pheses of
the solicitation and evaluation process. We find that it was proper, there-
fore, for MEHAC to use potential speed of delivery of medical services as a
distinguishing factor as well the other technical-medical factors and price
in arriving at its recommendation to the Board of Public Works that the
Aerospatiale helicopter was the most technically superior helicopter and the
Aerospatiale proposal the most advantageous proposal based on price and
the solicitation's evaluation criteria.

IIL The Board of Public Works ropriately Considered Price in rov

Award to Aerospatinle As The Most Advantageous Offer

Consistent with the Maryland General Procurement Law, the request for
proposals stated that Meryland intended to purchase helicopters, services, and
equipment based on performance potential and related costs that best meet

Merviands helicopter needs. RFP §A, p.8, see RFP, §A, p.9.
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In this regard, the RFP in part provides as follows:
Ifl. PROPOSAL EVALUATION ELEMENTS -

In broad terms, the primary proposal elements to be evaluated as
a basis for selecting a successful Offeror are as follows.

* - -

C. Cost sis- The acquisition and operating eyecle
costs stipulated by an Offeror, as well any supporting
data and cost estimates contained in an Offeror's Price
Proposal will be evaluated in terms of realism,
reasonableness and completeness, In this regard, it is
MANDATORY that Offerors provide actual and/or
extrapolated operating cycle cost data in their Price
Proposals that is applicable to a helicopter proposed and
that covers a period of ten (10) years.

* * *

RFP, pp. 162-163.

The request for proposals also reflects the State's intent to consider
helicopter costs in their entirety, i.e., both acquisition costs and operating
costs. See, for example, the RFP at p. 112 ("The State intends to consider
certain elements of helicopter operating costs in its evaluation of Offeror
Price Propo;als“) and RFP pages 113-115, 16669, 171-72, 220-244, among
others. In this regaerd, the RFP made a relatively positive statement that the
"the State reserves the right to enter into a separate Logistics Support
Contract with an Offeror at the 'Hourly Part Cost' stated in an Offeror's
Price Proposal, adjusted annually as appropriate in accordance with Consumer
Price Index (CPI} changes.” RFP SC, p. 113.

Thus, whether the State intended to enter an agreement with the
successful offeror with respect to operating costs and the purchase of spere
parts, etc., the RFP, reflecting the requirements of the General Procurement
Law, called for an offer of a price to include the initial cash outlay
(acquisition cost) and estimated operating costs for ten years (life cycle

costs). This conforms to the Maryland General Procurement Law's mandated
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statutory policy in a competitively negotiated procurement to purchase
equipment based on the most advantageous proposal. COMAR 21.05.03.05
("It is the policy of the State to procure supplies, services, and construction
from responsible sources at fair and reassonable prices calculated to result in
the lowest ultimate cost to the State."..."Some form of price or cost enalysis
should be made in connection with every negotiated procurement action.")

To comply with the policy of purchasing the most advantageous product
or service requires procurement agencies to exercise their independent

judgment regarding "cost realism” and "cost reasonableness". Grey Advertis-

ing, Inc., supra, 76-1 CPD %325 at 15-17; Page Communications, 50 Comp.

Gen, 390 (1970). See RFP, pp. 162-63. Maryland procurement law requires
the analysis even though the analysis may be difficult and involve judgments

about the reasonableness and realism of those costs. SETAC, supra. See

RFP, pp. 162~63; COMAR 21.05.03.05. However, "...the extent to which cost
proposals need be examined is within the discretionary judgment of the

procuring agency, and the fact that the agency did less than it might have or
even made an outright error in judgment does not render the judgment illegal

or improper." Grey Advertising, supra, 76-1 CPD 1325 at 29. See SETAC,

Inc., Comp. Gen. Dec. B-209485, July 25, 1983, 83-2 CPD Y121 at 16. In
summaery, in this solicitation in order to evaluate offers on an equal basis, the
RFP, consistent with Marylands General Procurement Law, expressly required
the evaluation and selection officials to make an informed judgment as to the
total cost (both acquisition costs and estimated operating costs) of the

helicopters in distinguishing between them as to the most advantageous offer.
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In this regard, MEHAC considered the overall total costs of the heli-
copters offered in reaching its determination to recommend purchase of the
Aerospatiale helicopter to the Board of Public Works, although the record is
not as clear as it could be on this point. One witness testified that operat-
ing costs may have been set aside as a final distinguishing factor because
these costs were determined to be essentially equal by MEHAC in reaching
the final decision to recommend the Aerospatiale helicopter over the Bell
helicopter. Oectober 19, 1988 Hearing Tr. 154-55 (Moser). Another witness
testified that operating costs were considered but given less weight and
consideration than acquisition cost, i.e,, discounted, in choosing between the
Aerospatiale helicopter and the Bell helicopter, September 29, 1988 Hearing
Tr. 221-23 (Secretary Benton), This witness essentielly indicated that the
price of the Aerospatiale helicopter was lower than that of the Bell helicop-
ter in the totsl cost picture, This was based on the fact that Aercspatiale's
acquisition costs were lower than Bell's and the fact that Aerospatiale's and
Bell's operating costs were considered very close or essentially equivalent.
Aerospatiale’s operating costs and Bell's operating costs were best estimates
of projected life cycle costs, They could not be estimated precisely.
October 19, 1988 Hearing Tr. 154-55 (Moser). However, these considerations
by MEHAC show that MEHAC evaluated operating costs as well as acquisition
costs in formulating its recommendations to the Board of Public Works, It is
also clear that the operating costs of the Sikorsky helicopter were considered
and evaluated in eliminating Sikorsky.

Under the reasonableness standard we apply, we do not second guess
agency decisions on technical issues. This clearly includes estimates of future

costs. See Olin_Corp., supra; Grey Advertising, Inc., supre; Page Communica-
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tions,

supra. Accordingly, we find from the record that MEHAC considered

the full price or cost of the Aerospatiale and the Bell helicopters as Maryland

Procurement Law requires it to do.

Notwithstanding the extent of MEHACs price evaluation and recommen-

dation based thereon, the Board of Public Works, the actual procurement

authority here, had placed before it the costs, i.e., acquisition costs as well

as operating costs, The Board of Public Works clearly considered these costs

in their entirety when it made its decision to award to Aerospatiale pursuant

to the statutory requirement that award is to be to the most advantageous

offer based on price and the evaluation factors set forth in the solicitation.

In this regerd, the presentation to the Board of Publie Works, as set forth in

the Board of Public Works transcript of the meeting where the matter was

considered, includes the following:

9201

* * * Aerospatiale received the highest rating on acquisition cost,
being the lowest of the three. However, Bell received the highest
rating on the basis of the ten-year life cycle cost for the six
aircraft. The differential in favor of Bell in reference to the price
proposals, both acquisition_and life cycle, was approximately two
million dollars. The differential between the third-ranked proposer,
Sikorsky, and the low bidder was approximately nine million dollars.
[BPW Tr. 53-54, Secretary Benton].

] * *

Before consideration of the life cycle cost, which you have
displayed before you, Aercspatiale was clearly the winner,
There's a difference of approximately two million dollars between
Bell and Aerospatiale, in favor of Bell, and a difference, as I
pointed out, of about nine million between Bell and Sikorsky.

The substantial differential between the high score, Bell, and the
low score on the basis of points, Sikorsky, eliminated Sikorsky for
further consideration and the fact that this differential translated
in dollars was about eight million dollars. * * *

[BPW Tr, 54-55, Secretary Benton]. -

L] * *

As previously indicated, Bell ranked number one because of a
differential in the ten-vear life cycle costs. I would point out,
however, that these are not guaranteed life cycle numbers. The
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state will pay whatever is necessary to meintain the fleet of ten
helicopters over a ten-year period. This represents our best
estimates as to what these costs would be, but they are not
guaranteed, as is the case of the acquisition. In the initial
acquisition, as the Lieutenant Governor has pointed out, the check
that we will initially have to write, Aerospatiale was about one
million four lower than Bell. [BPW Tr. 57, Secretary Benton].

*® L] -

Ten-year cost on six vehicles is what is before you.

[BPW Tr. 59, Lt. Gov, Steinberg]. {(Underscoring added.)
* ] L

Accordingly, we find that the Board of Public Works based on MEHAC's
recommendation, and within the General Procurement Law and regulations,
exercised its actual procurement authority and reasonably decided that the
Aerospatiale helicopter was the technically superior helicopter consistent with
the solicitation's evaluation criteria and that the Aerospatiale proposal was
the most advantageous proposal based on price and the evaluation factors,

Grey Advertising, Ine., supra, 76-1 CPD §325.

For the“foregoing reasons, therefore, we find that Bell's proposal was
evaluated fairly and equally with Aerospatiale’s proposal and that Aero-
spatiale's proposal was reasonably selected as the most advantageous proposal
based on the solicitation’s evaluation factors and price. We also find that
award to Aerospatiale was reasonable and not arbitrary, nor an abuse of
discretion, nor in viclation of the Maryland General Procurement Law and
procurement regulations,

Accordingly, we concur that the appeals in MSBCA 1407 and MSBCA
1409 should be denied,

q201
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