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riti ath od - Differing Site Condition ~ The discovery of
a differing site condition which alters the critical path of the
project may support a damages for delay claim.

Damages - Eichleay Formula -~ The Board will consider factual

modifiers on a case by case basis in determining the allowable day
rate for field and home office G & A overhead.

APPEARANCES FOR APPELLANT: Ralph L. Arnsdorf, Esq.
Smith, Somerville & Case
Baltimore, MD

APPEARANCES FOR RESPONDENT: Dana A. Reed
Assistant Attorney General
Doris F. Law
Staff Attorney
Baltimore, MD

OPINJON BY MR. MAT.ONE

Appellant timely appeals the State Highway Administration
(SHA) Procurement Officer's final decision' denying its claim for
storm drain-caisson delay.

Findings of Fact

1. On May 2, 19898, SHA advertised for bid alterations and
additions to the Southern Regional Laboratory and the District
Three Offices under Contract No. P-895-501-329. Bids were opened on
July 18, 1985 and Appellant was the successful bidder. Notice to
Proceed (NTP) was issued on or about October 23, 1989 with an
anticipated 20 months completion estimate. The project was
completed 246 calendar days beyond the original completion date
which included 131 days granted to Appellant by SHA under various
Change Orders.

2. Appellant has filed_over twenty claims with the Procurement
Officer, and this Appeal is the first before this Board.

ISHA did not issue a final decision within 180 days from the time of the
claim. This failure constitutes a "final decision” from which an appeal can be made.
COMAR 21.10.04.04(E). 1309
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3. The contract documents reguire- construction according to
Critical Path Method (CPM ! of scheduling. The correct method of
CPM analysis is described in a booklet "The Use of CBM in Con-
truction” which is part of the conirac: documents. There are four
main principles of CPM which mus:t be considered o understand this
method.
(1) Z=verything in the diagram has meaning.

(2) BRn activity has z single starting point and z single

8]

efinite ending point.
(3) The arrow diagram does not describe time reiationship but

ther dependency relationships.

"

n

(4) 2ll persons who have anything to do with *he Project must
be consulted when creating the zrrow diagram.

The CPM method is z va!l e managemeni technique when accepted and
understood by all pariies and their sub-contractors. CBM reguires
2 detailed analysis of aciivities ané events anc aco tnderstanding
of the dependent relationships between those activities and events.,
A critical path of werk is developed from this planning which
reveals & head to tail path of activiiies in an arrow diagram that

recuires the iongest tota! amoun: of *ime for accompiishment. 1In

this way the critical pata contains no <'oz*.- Non- critical path

worXx 1s also scheduled showing the amoun= o6f time estimated for
work duration and any Zloz: related fc that non-critica!l aciivity.
5. The contract reguired the coniracior =o prepare & Preliminary
Schedule for SHA approval. The contractor in .

consultation with their sub-contractors preparec this schedule
using "Instant Plan" software which was approved by SEA's CPM
consultant Rummel, Xlepper, & Kahf {(RXX) following revisions on

- -

May 22, -1980. This origina! schedule rad a start date of October

.

‘CPM is also described as Complete ®r oject Management.

tap

Float - The amcunt o2 extra time zvailable *p a= activity not
on the critica! path determineéd .by the 'i; erence of the eariiest

start date over the lztest start daze.

3% }

93092



23, 1989 anc = completion date of June 23, 1991,

6. The logic dependency showed in the schedule, as it relates to
this case, was for becrrow excavztion toc be completed ané then to
start caisscns and these activities were shown on the critical
path. The schecule report for CPM planneé borrow excavation for 10
days beginning 11/28/8% through 12/11/89 without float. Start
caissons was for 5 days from 12/12/89 through 12/17/89. Completed
caissons was planned for 10 days from 12/18/89 through 01/C2/90
with 36 days cf flocazt. The excavation of caissons was planned for
15 cays from 12/12/89 g 01/02/90 with no £loat. The schedule
shows work for Grade Beams next on the critical patt from the ezst
side of the Col. Line ¥ to the west.’ BAlso shown on the original
schedule was the nen-eritical storm drain (a/k/a Site Drainage
System) plianred for 23 days cf work from 11/06/89 to 12/01/89 with
313 cays of float. Under ihe schedule the new storm dra:n could be
puiilt at anytime within the 313 days cf flioat. The contractor
under this type of CPM was not reguired to build the sto-m drain
between 11/06/85 ané 12/13/89 since the drain was not on the
critical path of the »>roject. The project as planned was not

13

being instalied by 12/13/8%S. The

dependent upon the dra:l
ation was to inst2il the storm érain sometime

contractors only oblig
within the schedule azé Zloat period. The contract recuired that
2 sterm drain be in place curing constructiasn., The existizng drain
weuld be used until the new drain was finisheé and according to the
drawings the new drain déid not interfere wit} the.oroject.

7. The contractcr timely began borrow excavation. Borrow was
placed on the east side of the building until 12/05/89 and
approximately 77% of +the b»ié guanfity of borrow had been placed.
8. As noted above, the contract reguired that a storm drain
systém be in place during construction. There was an existing

stoerm drain which ran unéergreund through the east side of *he

4 The path of work depended con work in the eas: section
proceecding first then the west section accorcing to the approvecd
schedule,
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drain éid not interfere with the locaztions of caissons which were
tc be dug to a depth of approximately 25" to bearing then filled
with concrete to suppecrt the Grade Beams. The original plan
anticipated use of the existing storm drain pending completion of
the new storm érzin which ran zround two sides cof the construction

site as shown on the cErawings.

9. On 12/06/89 Rppellant ciscovered that the existing storm érain
wes directly beneath czisson K99. The storm drain was located 5
1/2 Zeet from whers ithe centrzc: drawings :indicate it should be
Zoundé. The parties stipulzted this was a Differing Site Condition.
i10. 1In light of the caisscn - stcom érain conflie:r, comsiruciicrn

d
mpleted cr z tempcrary set of elbows was instzlled on
2

crzin was co
the existing drain systesm to zllow the water t2 Zlecw around the K99
caisson. SHA's Resident Eagine delieved a compenszble 20 day

er
delay wouelé result +s5 the itical path Z1Z {=nis probiem was not
solved.
€ this problem ai a progress

e
1ling two elbows z-oundé K69 to
0

]
th
o
H
w
}_..l
n W

divert the existing drai 00.00. ARppellant was also
werking en the new stcrm érain as & non-critical activity Zn accord
with the original plan. SEA did 2ot immediately respond *o

Appellant’s suggesiion arnd by the time SHRA gave crzl zpproval to
the preoposed elbow soclution, Appellanz had sutstantially completed
the new drain which was Ziniched Jznuary 16, 1990.°

2. Appellant determined the critical path changed on 12/06/89 due

4
to the Differing Site Cunditiont Sorrow work coulé net have
Teascnably been expected to proceed. Appellant needed uninter-
rupted access through the field area. There was only one approved
preject access to zeach the new storm drain iocation which macde

borrow weork imprazciticable.

) The new sbo_d.drainage system was operaticnal on January



SEA contemporaneously with the discovery cf the X99 caisson - storm
c¢rain cenflict held Kiddie Conmsultanis Inc. (Kiddie) liable and
directed them toc furnish an alternate solu*icm. On 1z/21/89 SEA
provided Appellant with a sketch for temporary bypasses around X99.
Since Appellant substantially completed the new drain on January 9,
1990 the alternate sclutior was no lenger useful. The Board agrees
that under the criginal plan the drain work became criticzl since
X929 could not be built without 2 rescluticn ¢f the storm drzin
nflict. Delay 2in approving BAppellant's elbcw resclution

2
£fectively placed construciion ¢2 the new stzrm drai-m system on
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Ei& 2ot Iimpact the criitical path.
12/C6/89 with the éiscovery cZ *he caiss - storm dreiz conflict.
14, The new steocrm draia weork was c:igi:ally scheduled Zs5r 25 days
ancd when placed on the criticzl path during the severs winter of
1989 took 35 days. Upon completion of the drain, borrow activity
resumed and caissons were Zastalled.

5. The 3oard issued a Procf of Costs as tc the damages fcr delay
which was audited by SER's ccst consul*ant.
16. The parties have used varicus accouniing methods z2d theories

to attempt to guantify the actua! damages sncountered by Appellant

¥y

ol a per ciem zasis fcr any delay.
17. The parties have siipulated that tre day rate Zcr Zcme Office
G&A is $506.00.: The parties éiffer cver the extended fieléd cosis.

SHR claims a day rate of $473.0C; %ppellant ciaims a day rate of

*
-

: The Board notes that the Home Office day rate was derived
by the Eichleay Formula. This was accepited by SHA zfter audit of
Appellant's books and recczds. (See Sch. 8 Rubino & McGeehan

Repert)
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£8612.18. SEA furither contends that inﬂlight of the Change Orders
associated with this projech‘ the Appellant has azlready been
compensated for actual Home CEffice and extended field expenses that
are time related ané shcould deduct £353.050 from the cday rate to
cerrectly reflect azctual delay costs. The parties stipulated that
whatever the day rate Zsund by the Zczrd to be approprizate 2 10%
mark vp <Cor profit should be zllcwed.

8. The parties are in substaniial agreement cn the method of

e =

2. The guestion is whazt items

2. The Board finds that severz! cf the items claimed by Rrrellant
are nct time sensitive 2né were improperly included. Those items
are, payrcll taxes $742.00 , trash remcval £17,£42.20, &ismantle
clean~-up £27,303.00, punch out $347.00, payroll taxes $8,182.00,

lcader $218.00, Gradall Freight $180.00, Crane Treigh: $.,228. oo,
payrsll taxes $56.00, zayroll tazzes $22.0C0. None of these items

e = I

relative tc the delay enxcountered iz this Appeal are :ime sens:itive
and would have occurred regardless cf delay. Any payroll taxes
allowakle were Zncluded under M

2. Aprellant 2lss izncludes
three pieces ¢f eguipmen:; Loader/Sackhoe, 2ir Comzresscr  and
Gracall. Appellant kept e szesarates record of these iiems but
relied upon SEA IDR's ané Daily Logs Zfc

as tc any weather or other types of Selays was cffered ¢
the SHER records, which may refiect idle time causation.
21. SHA argues for a per diem credit fer overhead previcusly paid

due to the Change Orders. No analzsi was made on a Change Order

by Change Order kasis. An analysis of “he overall imract of the

Idle egquipment® c.a'm $96.02 i3 includeé in the 2ay rate
0f extended Zield overhesad of $612.-E.

3~ mhe Change Order werk cf $422,835.00 was 1..6% of the
original contract price c¢f §3,836.32..%2. The G&2 home office
overhead rate from revenue under the Zichleay method was 10.4%.

N
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Orcders Is based upecr factual assumptions by SEA zand its
as to what the Change Orders represented as ‘o over-

I-210,12,13 ané 15-22. E0% 2f t2is mark up or £30,442 was estimated
toe be cverhe SZEA furthsr assumed &s to Change Orders 11 and i4
100% cverhead for 2 tcial 52 £72,238.00 overhead payment by Change

Crder. Using project eztended Suraticn of 246 cazlencdar days SHA
claims a $323.00 adjusimen:t (This was later ameaded o $383.00 a:
the hearing.)

ant wa&s in & beitter position

as & result ¢I the Change Crder wecrk which zbhsorbed some cf its

The 2card f£inds Rppellani'sz exzancdsd averkezd was sebsorbed tc scme
extent, -7 payment undar the Change Or-der Werk, however tha rzes-g
coas nct permit exact guantificetion. To avecic a windfall *o

]
Appellant we will reducs :he combined dav rzte for Zi=2ld sverhead
p-

and Zome 0ffice G&2 Ly &5C.100.

The Scard finds tke: om :2/35;89 the critical patkh changed to

drain pipe work from the =rig inally planned borrsw sxcavation.

This change Wwas the result ¢f a Type I Dif er_" Eite Conditicn.
[

nct proceed 25 scheduled since tne caisson couléd nct

.a
o
o
}
td
=
N
0
£
n.

m drain was installed. Oon
rt existing storsm drain water
tant. This corrective actica was
ol shortenec the delay :c ke critical path.

Zowever, S=A £ act promptly in consexting Lo this zet
which cculd have mitigated “he de1a§. in any eventi, the ap
Prosecuted the work by “ziing the non-critics? new Srain censtra

b cal

tion cut of seguence. The new drain wcrk became tke crici

it Board =nctes 2Rppellant would have Teceived the
overhead from Change Orders without recducticn if there had been no
days of delay.
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and was done in 3 days.: This was 10 days more than originally
pianned but the Becard finds the worx was completed exzeditiously in
view of being *tzken out of seguence during the severe winter of
lage, The Bozrd finds Rppelliant is entitied tc 33 days of
compensable deiay.

sa
The 3oard =nas accepied the concept of day rates for Heme
G e e

ice G&A uvsing the Eichlezy TFormuia where reasonably applied
lowing audit (See J. Ro.2nc Sashiell and Sons. Inc., MS3CA 1324,

0
C, 21369, 3 MSECA ¥ 263 {15%2.) andé will! adopt the $306.00/per
stipulation ol the parties. The Beard Zurther will adopt the
markup Zeor proiii azs stipulztec by the parties

Apzellani's claim feor $612.18/per day for f£izl2 gvarhead is

cey. The Boarcd Zfurzther Zinds that the Appel
herme cffice and field overhead relztec tc the deiay in its Change
Orcéers.-- The rezsoning 2f the SEA ¢ost ¢onsulitant has merit In
iight of the facts cf thiz pariicular appeal but is overstated., 2
cradit ol $60.00; tz delay cdamages per cday (field anc rome cffice
cvernead) is grantad.

The Zpz-d =zllows guantum £f $475.0C extended Zizl¢ overihead
tcgetier wita ES:‘.S.S'."E Zome OIZfice GaR less the zrecit to reflect
ove seghie

un

S .-y

inck

A
o+
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ec
er-sorbed overhead. The Board has adopi
Zeter

- The differing site cendition was discoverec 12/6/89 and
new drain was operaiional 1/9/9C; 35 days.

- . s [ . - L. SR

-- The record reflects the parties Zully negciiated these
nge Orders.,

- SEA has oversiated the eile he Change Orders on

2Z¢ct approach
minaticn of the value to place on this mo iler

-

-The Board ncies under Zichlisay totzl b2illing zre used which
ucée prefit. =Hcwever, the Scargd will net Zdisturd the Stlputa-
n of the parties sven though scme proifii may be duplicative.

= $506.00 + $475.00 = $981,00. §$981.00 - $60.00 = 921

8
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£32,233.00 plus 210% profit £3,224.00 eor tcoital cof £35,459.00.

Tne Board declines tc award pre-decision interest. Interest
will run f£rom *the dzte c¢f decision until paid at the rate of

interest on judgements.

Dated: c;'/aﬂ/% W&\M ‘Qw_,\

Nezl E. Malone
ZBoard Member

Sheldon H. Press
2oard Member

Robert B. Earriscz IIZ:I
Chairmzn

&%7(//ﬂ&fﬁbx%%i§— ?‘1?,¢uu~\\/yﬁiff
- <:__

* * *

I certify that the Zcregoing is 2 true copy o the Maryvland
State Board of Cecntrzci Appe;‘s cecision in MSRCA 1622, appeal of
Prince George's Construction CcmpaQy, uncer Centract No. 2-895-501-
323,

Dated: Qﬁa@f o‘(?/ J994

L il

- " -
Pris C-;l:

Recorder
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