BEFORE THE
MARYLAND STATE BOARD OF CONTRACT APPEALS

Appeal of MELKE MARINE, INC.
Docket No.
Under DGS Contract No. MSBCA 1499

T-000-878-003

Tt S Nl “npat®

April 24, 1990

Responsiveness - Waiver of Minor Informality - Where a mistake is
made on a bid item but the bid remains low under any reasonable

interpretation; the mistake may be waived as a minor irregularity.

APPEARANCE FOR APPELLANT: Peter P. Mitrano, Esqg.
Fairfax Station, Va.

APPEARANCE FOR RESPONDENT: : Brian Craver
Assistant Attorney General
Baltimore, MD
OPINION BY MR. MALONE=*

Appellant appeals a Department of General Services (DGS)
procurement officer's final decision denying Appellant's bid
protest that a competitor's bid should not have been considered.

Finding of Fact
1. On December 13, 1989 Department of General Services issued an
IFB for the repair of certain pedestrian walkways in the Classroom
II complex at Towson State University, Towson, Md.
2. The bid package prepared by DGS contained pre-printed forms
entitled "Special Form of Proposal". Upon these bid forms the
bidders were to place their price information for repairs to the

pedestrian walkways to include a base bid for repairs and alternate

bids for ceratin additional repairs.

*Following the hearing the Board issued its opinion dated April 24, 1990 substantially in the form of the
opinion herein reserving the right to issue the instant opinion for purpeses of publication in MICPEL. The
original written is availsble at the Board's offices.



3. The bid sheets provided blank spaces for a base bid and blank spaces for
alternate bids No. 1, No. 2 and No. 3.

4. Each bidder was admonished on the form to "carefully examine" the
instruetion to bidders, the general conditions and the specifications and plans
for the subject construction.

5. 'The instruction to bidders specifically required that the bidders submit
duplicate copies of the special form of proposal form with their bids.

6. Bids were opened at 2:00 p.m. on January 9th, 1990

7. One of the bidders, Pioneer Contracting, Ine. (Pioneer), submitted two

copies of the special form of proposal form filled out as follows:
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SPECIAL FORM OF PROTOSA

— m—

Repartment nf Oeneral Setvices : Daie; I - q . q 0
STATE OF MARYLAND :
Farl T, Sebnda, Séeretary . ’ DQAS Pioject Mot T-00Q-876-CG)

M W-al Pragton Street
Britlmaze, Matyland 21201

Oentlenient

© We herehy gubmit our proposal for repairs to pedestrian walkways at the Classroom 11 Complex 41 Towson State
Universliy, -

- Having carefully examined the *Instruciions ta Bidders,* the *Oeneral Conditlons®, and the Speclficzticns and Tlanas
kr the subject constructlon «

Specificstions ninmbesed 1 thiu DJ6-2

Deasings numbeted 1t 6 -
Aldends numbered Nope :

ind having tecelved clarlfication oh ail Itens of corfilet ot upbn which any doubl arase, the undarsisned prapotes t
fernivh ali labar, materiais And equipmeat eslled for by the 3zid documants for the aatira work, in striet sccordance with

!'m Conteset Documents, fof the stipulited Sur of: NNt et BT :
IE DD ONE NUNORED NINETESA 7HaUAN DS Dolters (3 ] ‘_"1' 1 400-¢p
R (Wititten) Fé’.’/R- H”m DREDS— ?.i) d {Flgutes)
fALt&_m\_!AIE_,ﬂ: Repnirs to antiernmost pedestrian walkway 81 ths Administration Bullding tt Towzcn State Universtty,
DBIL__THaSANDS —2Y_Dollats ($_ 400 01
(Wiliten) R (Figures)
ALTERNATE #2: Repr.ir! to ceéniet pedestsian willoway gt the Administration Bullding st Touson State Unlvesity, ,°
Sia _THe)sAnD g sv_ Dollans 38200 A0 3
(Wiltiten) [e0 (Figuzes)
ALIERNATE #3: Renalrs to westernmost pdestrian waikway at the Administration Bullding at Towson State Unluersity,
S HHOUSANDS s 2»_Doliars ($_6202 95 )
UNIT PRICES FOR CONTINQENT [TEMS

Adzaintztration Beliding Bridpes: ;
.+ Ei Surfsce Pateh 8¢ ZZQ- a9 ) f2f square font _[(;d' g9
* Gronved Smfacs Pateh {260 ) nersnuate foa! _&S-64

: :tn'.n and f'katc:thracit $(_ 2590 ) perquze oot 25 .00
*+. Injeet Crack with Grout Y- ) fiet squate joot IS
" Palating T’ Conc;eze Surface 5 S0 - ) per quare fooi 3 m}"'
- Censtructlon of Plissters and $( 12 "’ P 0 g )petlump ot FTH= 0
*+ Instatiation of Bearing Plstes i ’ 20002

-,.. It Six Locations
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. e e STECIAL FORM OF PROPOSAL,

— -
Depariment of General Services Date: | q qo -
STATE OF MARYLAND . ST
Fatl ¥, Sebuda, Secretary _ DGS Project No.: T-000-876-003 =

301 Wesl Preston Steeet
Baltimore, Maryland 2120t

|
e
.

Oenilemen:

. We heteby submil our proposal for sepairs to pedesttingt welkwsys at the Classroom Il Complex at Towsnn Slnla _
University,

Having earefully examined the *Instructlons to Bldders. the *General Condltions®, and the Specificatlons and Plnns .
for the subject construction -

Speclfications humbered 1 thru D16-2 =
Drawinps numbered 1 thtu 6 :

Addenda numbeted None'

and having received clarifieatlon on all Ilems of conflict or upon which any doubt arose, the undetsigned proposes o
furnish all Jabor, materials and equipment called for by the 3ald documenis [ot the entiré wotk, In stict accordance with
the Conteact Documents, fot the stipulated sum oft

paseBID ONE NUNDRED NINETEen) -.— o ¢ 119, Qovoy
(Written) THY US AND FoUR HWDRE'DS (Figures)
ALTERNATE #1: Repairs to asternmost pedestrian walkway at the Administration Building at Towson Stats University.

St HUVDRIEDS ———— % polias $ 600" €0 )
(Written) . | oo (Figures)

TERNATE #2: Repalrs to center pedestzlan walkway at the Adminisiration Bullding at Towson State Unlversity,

Six HyYDAEDS % Dollars (§ glo-a
(Writién) , T# : (Flgures)

ALTERNATE #3: Repalrs to westetnmost pedestriant walkway at the Administration Bullding st Towson State University.

Stx HUMUDRED: - -2 _Dollars (8 £00: v
(Wrltten) | / (Flgures)
UNIT PRICES FOR CONTINGENT ITEMS

Adminlistration Bullding Bridpes: »

Flat Sutface Patch 3{ L0 4 ) pet square foot
Grooved Sutfacs Patch %) ) per tquate foot

Rout And Palch Crack 3( 2G6:0D ) per dquaré fool

Inject Crack with Qrovt 324 ) pet dquate (oot
Psinting of Concrete Surface $( FOU . ) pet square foot
Constructlon of Pllasters and $C_[spn-cr). ) pet tump sum

Installation of Bearing Piates
at Six Locailons

(247 4



8. When the bids were tabulated by DGS, Pioneer was the apparent low
bidder using either the $600 or $6,000 figure on the special forms of proposal
forms acecompanying their bid. .

9. Pioneer was contacted by DGS immediately after the bid opening and
asked to explain the differences ($6,000 v. $600) in the bid prices for the
alternate items on the special form of proposal. Pioneer's President, Mr.
Patel, explained that he had lacked a duplicate form when he first prepared
the bid, and eventually obtained a duplicate form and completed it in haste.
He had recalled the figure $600 from another section of the form, and by
mistake entered incorrectly the $600 figure on the second form where he had
previously written $6,000 on the first form,

10. The procurement officer determined Pioneer's submission of $6,000 and
$600 as a minor irregularity and waived it under COMAR 21.05.02.12A.
Appellant filed a timely bid protest from this determination.

11. DGS denied the protest by final decision dated Tebruary 13, 1990 and
postmarked February 16, 1990.

12. Appellant received the decision on TFebruary 20, 1990 and took a timely
appeal to this Board on March 1, 1994,

13. It was apparent on the face of the bids received that the bid of Pioneer
was low under any reasonable interpretation, i.e. whether the $6000 or $600
bid price for the alternate items was used to determine the Pioneer bid.

14. DGS awarded the contract to Pioneer using the $600 figure despite Mr.
Patel's clarification after bid opening that he intended to bid $6000.
However, it is clear from the record it was never implied or suggested by

DGS that Mr. Patel would get the contract only if he took the lower figure
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between $6,000 and $600. There is no indication that there was & "quid pro
quo” for Pioneer to accept the $600 price. At the hearing of the appeal Mr.
Patel testified that he accepted the $50.0 price "because it was his mi;take.“
Decision

COMAR 21.05.02.03B, states in relevant part: "1. Bids shall be
based upon the specifications contained in the invitation for bids." In this
case, the IFB required duplicates of the special form of proposal form to be
submitted with the bid. Pioneer submitted forms containing prices in the
blanks provided of $6,000 handwritten in numbers and letters on one form,
and $600 handwritten in words and numbers on the other form.

Testimony was undisputed at the hearing that this was a mistake.
The procurement officer in reviewing the bids found this to be a minor
irregularity. A minor irregularity is defined in COMAR 21.06.02.04 as
follows:

A. A minor irregularity is one which is merely a matter of

form and not of substance or pertains to some immaterial or

inconsequential defect or variation in the bid or proposal from

the exact requirement of the solicitation, the correction or

waiver of which would not be prejudicial to other bidders or

offerors.

B. The defect or variation in the bidder proposal is immaterial
and inconsequential when its significance as to price, quantity,
quality or delivery is trivial or negligible when contrasted with
the total cost or scope of the procurement,
C. The procurement officer shall either give the bidder or
offeror an opportunnity to cure any deficiency resulting from a
minor informality or irregularity in a bid or proposal or waive
the deficiency, whichever is to the advantage of the State.
COMAR further states that "minor irregularities" in bids may be
waived if the procurement officer determines that it shall be in the State's
best interest. CORMAR 21.05.02.12A. The Board has determined from the
record that in completing the handwritten price information for the alternate

items on the duplicate form an innocent mistake was made by Mr. Patel. It
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should be noted that whichever figure, $6,000 or $600, is used there was no
displacement; disp]aéement in this factual context meaning that DMioneer's bid
was lowest under any reasonable interprétation.

The procurement officer followed COMAR 21.05.02.12C after
concluding that a mistake was made and confirmed the bid at the higher
price of $6,000. There was no displacement whichever price was used and
DGS determined to award at the lower price.!

In cases factually similar to the instant case, the Comptroller
General has upheld an award where both prices were lower than that of the
next lowest bid. -See Comp. General B-176378 1972 (unpublished); Pacific

Coast Utilities Service, Inc.,, B-210285, 83-2 CPD %43 (1983); Miller Disposal

Services, Inc., B~205715, 82-1 CPD 4543 (1982) at 6.

The rationale behind the Comptroller General decisions is based on
an absence of prejudice to other bidders since the bid containing the defect
remains the low bid no matter how the defect is resolved. In this case the
procurement officer made his decision based on specific regulatory authority
not available to the Comptroller General. The procurement officer's decision
was reasonable based upon the procedure outlined in COMAR. It is well
established under Maryland's General Procurement Law that a procurement
officer has diseretion to consider whether the alleged irregularity either is
waijvable or fatal to the responsiveness of the bid. Where a discretionary

determination is involved this Board will not disturb the procurement officer's

1t has been held that if a price is entered on a bid in such a way that it is
not clear to which bid item it applies, and the price would be low only if the
bidder's explanation, made after opening, is accepted then the bid must be
rejected as non-responsive. If, however, the bid would be low under either
interpretation, the bidder would probably be offered the award under the
conditions more favorable to the government. See Energy Maintenance
Corporation/Turbine Energy Service, B-215281.3 and B-215281.4, 85-1 CPD
1341 (1985).
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discretionary determination unless it [inds that it was fraudulent or so

arbitrary as to constitute a breach of trust. See Calvert General Contractors

Corp., MSBCA 1314, 2 MICPEL 140 (1986).

As stated above, there was no displacement, and thus no prejudice
to other bidders since Pioneer is lowest at either price. The $5400 ($600 v.
6000} variation in price in Pioneer's bid was under the facts of this appeal
properly found to be inconsequential and immaterial ("trivial and negligible")
under any reasonable interpretation when contrasted to the scope (i.e. total
bid price)} of the procurement ($119,400), even though a large dollar or
percentage difference in price (here $5,400) is involved in the mistake. For

all the foregoing reasons, the appeal is denied.

0247



