BEFORE THE
MARYLAND STATE BOARD OF CONTRACT APPEALS

Appeal of MFE INCORPORATED/ }

NCP ARCHITECTS, INCORPORATED )
) Docket No. MSRCA 1781

Under DGS Contract No. U-502- )

792-002 )

March 7, 1994

Timeliness (fax transmission - Where the final written decision of

the Procurement Officer is sent by facsimile transmission, evidenced
by a transmission result report and confirmed by a follow-up
telephone call, the COMAR 21.10.04.04D requirement to furnish the
decision by any other method that provides evidence of receipt has
been met.

Constructive receipt by placing the appeal in the hands of the
U.8. Postal Service is limited to the strict definition given by
COMAR 21.10.04.06 for registered or certified mail, within the time
periods described and where the acceptable post mark evidence is
legible and in the record before the Board.

APPEARANCES FOR APPELLANT: James F. Lee, Jr., Esq.
Mary C. Nevius, Esq.
Carr, Goodson & Lee, P.C.
Washington, D.C.

APPEARANCES FOR RESPONDENT: Jay N. Bernstein
Mark S. Dachille
Asst. Attorneys General
Baltimore, MD

OPINION BY MR. MALONE

Respondent, the State of Maryland, University of Maryland
(University), filed an affirmative contract claim against Appel-
lant, MFE Incorporated/NCP Architects, Inc. for alleged costs plus
interest incurred as a result of alleged MFE/NCP design errors and
omissions. This claim was reviewed by the University's Procurement
Officer who concluded the State was entitled to $2,043,735.00.
Appellant has appealed this final decision to this Board. The
Respondent has filed a Motion to Dismiss With Prejudice this appeal
on grounds it was filed beyond the 30 day filing period for appeals
to this Board is late, and therefore, this Board does not have
jurisdiction to hear the appeal.
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Findi £ P

1. The facts material to a determination of this Motion are not
in dispute.

2. On September 16, 1981, the State of Maryland contracted with
MFE/NCP to provide plans and specifications for alterations
of, and an addition to, the McKeldin Library located on the
College Park campus of the University of Maryland.

3. The plans and specifications formulated by Appellant were
issued as Contract No. U-502-792-020, awarded by the State to
Centex-Simpson Construction Co., Inc. to construct an addition
to the McKeldin Library; and, as Contract No. U-502-792-120,
awarded to Chas. H. Tompkins Co. to perform alterations to the
existing library.

4. By letter dated May 4, 1993, the State asserted a claim
against Appellant for indemnification of the additional costs
incurred by the University on Contract Nos. U-502-792-020 and
U-502-792-120 as a result of alleged design errors and
omissions on the part of Appellant.! Appellant responded by
letter dated June 4, 1993 which denied any liability.

5. In a final decision dated October 28, 1993, the Procurement
OCfficer concluded that the State was entitled to
indemnification totaling $2,043,735.00 plus interest, for
costs incurred due to Appellant's alleged design errors and
omissions. The final decision, of the Procurement Officer,
was transmitted to counsel for Appellant on Friday morning,
October 29, 1993, through a facsimile machine located at the
Office of the Attorney General. The facsimile machine
produced a "Transmission Result Report" which indicated that
the entire final decision was successfully transmitted to
counsel for MFE/NCP.

6. At 11:35 a.m. on October 29, 1993, Deborah Constable, a
secretary at the Office of the Attorney General telephoned
Carr, Goodson & Lee, P.C., counsel for Appellant, and

confirmed that the final decision had been received.

7. The original of the October 28, 1993 final decision faxed to
Appellant's counsel on October 29, 1993 was also forwarded by
Federal Express Package No. 2980361731 to Appellant's counsel
on October 29, 1993, and delivered on November 1, 1993.

8. Appellant alleges that its Notice of Appeal was sent to the

!The record does not reveal what transpired between September 16, 1981 when
Appellant entered into its contract and May 4, 1993 when the State apparently
concluded that Appellant had negligently performed its contract.

2
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Maryland State Board of Contract Appeals on November 29, 1993.
The Notice of Appeal was received by the Board on November 30,
1993, more than 30 days after the final decision was received
by Appellant, counting from the fax transmission on October

29, 1993.

9. Appellant argues that an affidavit of its secretarial staff
supports its position that actual mailing was effected on
November 29, 1993, Further, the postage meter applied by
Appellant's staff shows November 29, 1993. However, under
COMAR 21.10.04.06D neither of these evidentiary presentations
are acceptable to show actual mailing. The evidence which is
allowed to demonstrate actual mailing under COMAR was not
presented in the record. Consegquently, this Board must find
that the actual date of mailing is unknown and, therefore,
must deem the appeal filed with the Board the date it was

received by the Board.
Decisi
COMAR 21.10.04.04D states;

"D. Unless the claim is remanded to the
Procurement Officer, the decision of the
reviewing authority is the final action by the
procurement agency and shall be furnished to
the contractor by certified mail, return
receipt requested, or by any other method that
provides evidence of receipt."”

The record does not reflect that the claim was remanded to the
Procurement Officer, and consequently the decision of October 28,
1993 was the final action. The question of first impression before
this Board is simply this; does a facsimile transmission of the
entire final written decision of the Procurement Officer with a
transmission result report, delivery of which is also confirmed by
the telephone call, fulfill the requirement to furnish the decision
to the contractor,"... by any other method that provides evidence
of receipt."? We conclude that it does.

There is no expressed requirement that the decision be

furnished by any particular method, only that it be furnished with
evidence of receipt. The record clearly supports Appellant did
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recelve the facsimile copy of *he final decisian receipt of which
is evidenced by the transmissicn repor: and fcllow-up teleghone
confirmation. The record leaves ro deoubt that 2ppellant had actuzl
possession of the final decision by facsimile on Octcher 29, 1093,
While not bound a:z precedent, this Board does seek guidance
frem the Federzl Board's cof Contract Rppeals where approprizte.
The Armed Services Board of Contract Appeals has recognized fac-
simile transmission 0f a final Contracting Officer's decisicrn as
sufficient notice for purposes of commencing the period for appeal.

Tyger Construction Compz= -nc., ASECA Nos. 3610C, 36101, £2-3 BC2

-

2114 The Federal Acquisition Regulation (FAR) required the
governmert to furnish the £inal decision "by certified ma ail, returan
receipt requested, or by any cther method that provides evidence of
receipt...” 1d4. at 10€775.

There is a substantially similar requirement under COMAR and
this Board is persuaded that facsimile transmission is "another
method"” encompassed within a reasonable reading of COMAR §22.20.04.
04D. Certainly this and cther methods of transmitting informa*ion
were available when this regulziion was enacted. Transmission of
ccpies by fax has become an everyday event in the ordinary course
of business. The fax is accurate, reliable and mee:s a'l of the
substantive tests as a method of £u nishing the final decision to
the contractor.

The Board having decided whsza the Appellant's appezl! period
begins, must now address when : ends under the particulars cf this
appeal.

Md. Code Ann. State Fin. § Froc. Article § 15-220 states,

"Appeal fnom unit's decidion - In genenal.

{a] In genenal. -- Except {or a contract olaim
nelataed £2 a Lzcse §orn neal propenty, a bidden
on ogpentn, a prospecziive biddez on cpoenon,
or a contracton may 2ppead the 4inal cction =4
a unit s the Appeal:r BRoanrd.
(b} Time {on §iling. -- An appeal unden Lhis
section shall bte filad:

(1) fon a protest, within 10 days aften
necedpt of thoe notlic: o¢ a §inal action; and

ol
i
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(2} 401 a contract claim, within 30 days
agtan neceipt of e notice of a {inal action.
(&F & 11-127; 168§, ch., 45, § 2.)"

COMAR 21.10.04.06 alsc discusses the time for filing

which states,

"A. An aprzal to the Appeals Boanrd thalfld be
mailed o othecrwise {iled within 30 days of
the naceipt of nofice og the {incl decision.
The notice shall indicate that an appeal is
intended, shafl negcrence the daocisdicn grom
which #he appeal {4 feing tahkeon, and shatl
identijy the contract inveolved.

B. An appeal tased upon a {aifune to reach a
deciasion within the peticd prescnibed in COMAR
21.70.04.04E shall be {iled within 27 days of
the expination of the presendibed peniod.

C. A copy of the notice of appeal shall be
junnished o the paccurement officen.

D. An appeal necedived by ithe Appeals Boand
aften the time prescenibed in 5A on §B may not
be consdidened unless it was sent by registerned
en certified mail not Laten than thae {idth
day, on by mailgram noit Ratern than the thind
day, bedocre the {§inal date {§or Jilling an
appeal a4 4apecified i FA on §R. A datz
ajadixed by postage metar will aci be conadid-
ened as evidence of the actual mailing date.
The onfy acceptable 2vidence o aastablish the
date of mailing shall bo 2he U.S. Postal
Service postmarnh on the wrapper ¢ on the
ondiginal neceipt gnom the U.S. Poatal Scrudce.
The only acceptable evidence £z astablish the
date of Lransmission by mailgrnam shall be the
automatic date Jdindication appeaning on the
mailgsrnam. I4 the postmarnh on automatic date
tndication {4 {2L23iblz, the appeal Ahall bHe
deemed i¢ have been 4{led when reeceived by the
Appeals Board.”

This Zoard has consistently held that the timely

an appeal

contract claims zppeals is a2 mandatery reguirement which mus: be
satisfied for this Beard tc have jurisdiction. XHenaedy ZTlectric
Co., inc., MSBCR 14753 2 MICPZIL §232 (1589); TEMP AITZ COMPENY

MSBCA 1522, 3 MICPEL §257 (1990); McLean Cont

e




1108, 1 MICPEL §41 (1082).

Appellant argues that under Faderal! Procurement *he date the
claim is mailed (i.e. in the hands cf the U.S. Postz! Service)
constitutes filing a claim and *kis "mailbox rule” should be, also,
enforced by this Board. Subsequent to this Socards decision in
Eanks Contracting, Inc., MSBCA 1212, 1 MICPEL §o: (1254) where the
Board applied the "mailbox" rule, COMAR regulation 21.10.02.06 was
changed by subsection 5. The COMAR provision in effect from July
1, 1881 thrcugh January 8, 1985 and in effact uring Hanks

Contracting, Inc., supra, was COMAR provision 21.19.04.02 whick
stated,

"A. Any subiegquent appec? to the Appeafs Boand
shall be mailed on otherwise {iled within 30
days of the necedipt of notice of the final
action bty the prccurement ofdicer.

B. I{ a question arnises concenning the ma.lling
date of an appeal, the actual mailing datz may
be established by zthe U.S. Postal Service
postmarh on the envelope, an originatl necedipt
dnom the U.S. Poatal Scavdice, orn the automatic
date dindication appearing on a mailgnam. A
date aggixed by postage meter will not be
consdidered as ioidenze ¢f the actual mailing
date. I the postmark in tha case of mail oa
auiomatic date dindicatisr in the case of a
mailgram 44 {LLegible, and the appeal iz
necedived by the Boand Latexr than the 33xd day
tollowing the nreceipt of a -notice cd 4inal
action, the appeal shall be deemed untimely . ”

This is not the same language as was in effect for this 2ppeal.
For this appeal as we have noted the controlling language is as se*
forth in COMAR 21.10.04.06 effective January 2, 1939,

Ircrically, If you ccunt from October 25, 1953 *+o the
"mailbox" date suggested by Appellant of November 25, 1393, the
appeal remains late as Octobe:r kas 32 days and would have had to
have been in the "mailbox" cn November 28, 1993, Additionally,
there is no U.S. Pos*al Service rcst mazrk on the envelope, which is
the only acceptable evidence allsowed of the actual mailing date in

this appeal. CCMAR 21.1C.04.C52
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The "mailboxz™ rule previously enforced by this Board fn Zanks
Centractinc, Irc.. suprz was based upcn & S:ifferant COMAR regula-

tion. The COMAR rsagu

1¢89, which contrels this appesl, effectively e

bex rule and reguires actua! delivery *o this Scard cf =4 appezl,
except In the certified and registered mailing scenarioss expressed

1)
§1.
tn

c
in COMAR 21.10.24.0€3. The "may nc: be considered" languag
restrictive of g" language given In CIMER

21.20.04.C6R. Special provision for sending appeals bu mal

mited to certified arnd registered mzil! where the mailing Zis

received at the Board beyond the 3T day £filing period. =& compari-
sor ¢f the language given ia COMAR 21 .12.04.C2 which wes ‘n effact
during the Hanks Ccntractiag, Zoc., supra appeal and the restric-
tive language given in COMBR 21.10.04.06 effective January &, 15g%
which contrcls the instan:t agrea! makes *his clear,

Sub-section T cf COMAR 21.12.04.06 refzrs *5 a= appeal
"reczlived by ithe Appeals Bozrd" which indiscztes zetusz! raceipt =zt
the constructive receipt inkereaz*t under z "mailhox" rule Thisg
language when read with "shall be mailed or otharkige £:ga®

emphasizes the werd "filed" to reguire actuzl recelzt by the
Appeals Board. The languaces in 21.10.02.362 represents a shift
Zrom the constructive receipt 2f mailing alone. COMAR 21.313.2:.062
further restricts the type of mailing o registered cr certifie
mall which will Lbe given specizl consideration in the caleulaticn

of the appeal pericd arnd cnly whers the limited acceptakle eviderce

15 established in the record. Even r=gistered gr certifiegd mail
that pctentially mee's thesez criteria will! he deemed Siled when
actually received Ly the 32zzeals Zcard if +hs POST marx or




automatic date indication is illegible. The general application of
a "mailbox" rule allowing constructive receipt of appeals cannot
reasonably be found reading subsection D together in harmony with
the overall regulation.

COMAR " 21.10.04.06 is consistent with State Finance and
Procurement Article Annotated Code of MD §15-220 which requires,

"An appeal under ifthis section shall be
filed: ...

... (2} fon a contract claim, within 30 days
agten neceipt of the notice of a 4inal ac~
tion."”

Clearly, the emphasis is on actual filing with the Appeals
Board. There is no language suggesting that constructive receipt
under 2 "mailbox" rule would satisfy the time within which an
appeal "shall be filed".

The Board cannot read the mandate of COMAR 21.10.04.06D out of
context or in isolation. Subsection D limits what this Board may
consider as timely received when an appeal is mailed.

This Board has no authority to ignore the plain meaning of a
COMAR regulation in context giving meaning to all of its provi-
sions. In 1585 the promulgation of the regulation changed the
"mailbox"” rule, and replaced it with a mandate not to consider
appeals filed by mailing beyond the 30 day period unless certified
or registered as prescribed and only where the evidence of the
mailing date conforms to proof permitted as prescribed in Subsec-
tion D.

In summary, the October 29, 1993 facsimile transmission was
sufficient here to begin the 30 day appeal period. The appeal was
deemed to have been filed when received by the Appeals Board on
November 30, 1593 which is not within 30 days of the receipt of
notice of the final decision.

For these reasons the appeal is dismissed for lack of
jurisdiction.

It is therefore ORDERED this day of March, 1994 that the

appeal is dismissed for lack of jurisdiction.

-7

g
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vatea: 3/7/9% 7&@2%@%&

Neal E. Malone
Board Member

I concur: :

/Z‘ZM - Mzﬂ
Robert B. Harris¥n III Sheldon K. Press
Chairman Board Member

Certification

COMAR 21.10.01.02 Judicial Review.

R decision of the Appeals Board is subject to judicial review
in accordance with the provisions of the Administrative Procedure

Act governing cases.

Annotated Code of MD Rule 7-203 Time for Filing Action.

(a) Generally. - Except as otherwise provided in this Rule or
by statute, a petition for judicial review shall be filed
within 30 days after the latest of:

(1) the date of the order or action of which review is
sought;

(2) the date the administrative agency sent notice of
the order or action to the petitioner, if notice was
reguired by law to be sent to the petitioner: or

(3) the date the petitioner received notice of the
agency’s order or action, if notice was required by law
to be received by the petitioner.

(b) Petition by Other Party. - If one party files a timely
petition, any other person may file a petition within 10 days
after the date the agency mailed notice of the filing of the
first petition, or within the period set forth in section (a),
whichever is later.

* % *

I certify that the foregoing is a true copy of the Maryland
State Board of Contract Appeals decision in MSBCA 1781, appeal of
MFE INCORPORATED/NCP ARCHITECTS, INCORPORATED, Under DGS Contract

No. U-502-792-002.

Dated: 7)(&“_&2} Z/??j{

Recorder
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