BEFORE THE
MARYLAND STATE BOARD OF CONTRACT APPEALS

Appeal of LOTTERY ENTERPRISES,
INC.

Docket No. MSBCA 1680

Under Maryland State Lottery
IFB for Instant Ticket Vending
Machines Contract No. 93-02

October 19, 1992

Specifications - Unduly Restrictive - The Board in reviewing

whether specifications unreasonably restrict competition must
necessarily look at the facts underlying the agency determination.
Specifications are to be written to permit maximum practicable
competition without modifying the State's requirements. The
specifications here did not unreasonably restrict competition.

APPEARANCE FOR APPELLANT: M. Kent Krabbe, Esqg.
8 West Madison Street
Baltimore, MD

APPEARANCES FOR RESPONDENT: Romaine N. Williams
Dale E. Cantone
Assistant Attorneys General
Maryland Lottery Agency
Baltimore, MD

APPEARANCE FOR INTERESTED PARTY: Michael V. Johansen, Esq.
Interlott, Inc. Rifkin, Evans, Silver &
Rozner
Baltimore, MD

PINION BY MR. NE

The Appellant timely appeals the denial of its bid protest
that the bid specification excluding the tear type ticket dispenser
unduly restricted competition under State Finance and Procurement
Article § 13-205 Annotated Code of Maryland®' and thereby favored a
singlie prospective bidder.

'state Finance and Procurement Article § 13-205 Annotated Code of Maryland
states;

§ 13-205. Drafting Specifications
A unit:
(1) shall draft specification to encourage maximum practicable competition
without modifying the requirements of the State; and
(2) may not draft specifications to favor a single prospective bidder or
offeror. (SF § 11-109; 1988, ch. 48, § 2.)
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Findincs of Tact

1. New technology 12 the gaming machine industry has led to
the develiopment 0F <he Instant Ticket: Vending Machine (ITVM).
This device allows for the szle of lcttery ticket games to the
puklic withou: the rneed fer szles personnel. The machine
accepts coin or currency and the public, after seiectien of the
type oI lottery game z pliaver desires, is delivered an instant
ticzet, These tickets, if winners, are then cashed a+ the
location where the ticke: is purchzseéd. These machines zllow
Zor the capture cl the incremental lotiesy market since the cost
cf cperztors Is eliminzted to a great decree and the machines
Ca >-e placed where it may not orcinarily De economically
feasible. (ile. supermarkets, lobbies cf builidings, etc.)

20 in 1851 Respondent became interested in the feasikbility of
developing ITVM'z for <he iacremental lcttery ticket market.
The Respcndent began investigation of ni technology by

reviewing trade magazines, visiiiang tracde shows in New Orleans

and Richmond, by €iscussing the machines with lottery officials

in cther states and by -unning a test iz +he ) Maryiand market.
i

3. In 1991 Responcdent ran & 9C dav studwv i=n Marylané to test

the perlermance of the machines, the public's ceptance of the

& ac
instant ticket vending machine concep., teo provicde insight into

the valiuve of player - activated machines in high traffie

locations anc to cdetermine what level of szies thzt could be
generated. Unfortunately this study oniy incluced the Appel-
lant's machine which provided a tear ¢ispenser, Respondent

proZlfered only RAppeliant's machine was zested since it was the

only one with ihe capaciiy Zer eight cifferent t¥ypes of game

cXets availazble 2zt the “ime of the *est.

& Respondent's personnel reviewed Public Gaming Magazine,
March of 1982 issue, which gives genera! information concerning the
various models and methods of ticket é¢ispensing.
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4, Respencent lsased 10 ITVM's from 2Zppellant for placement in
various retalil stores for the 90 day test period, These
machines dispensed tickeis which had to be pulled and torn off
the machine. Respcndent had numerous instances where when the
tickets were puiled by the consumer tickets would be camagec

jam in the machine or more tickets than actually purchased would
be dispensed. These problems caused repeated repairs of the

machines, intervention c¢f sales pe-sonne! a- concern Zrom

consumers that the jammed or damaged ticke:t could have been a

n early 1592 Respondent discovered lottery officials in
& had similar problems wiith BAppellant's <+ear type
i

ia oreferred the

* Tickets that are damaged are voigd. This wa*ninc =nd
cendiilcn of sale Is recited on the back sicde ¢ :“he t:cket which
states;

"All winners, ticketis and transactions subject to Maryland

tate Lottery Agency Recu ons and State Law. Tickets void
1f stolen, unissved, unr e, mutilated, altered, counter-
feit in whole or :in part, miscut, misregistered, multiiple
Printed, de‘ective, printed or produced in error, or partiail
blank, if display printing is irregular, if apnarert or
asserted iottery symbois are not confirmed ny any of lottery's
other valicdation test. Lizkzil:ity for void or aonconferming
ticket, if any, iimited to replacement of ticket with unplayed
ticket. Not responsible for lost or stolen.”

: There are currently three types of d*spense*s* cut, burst
anc tear. The cut type cuts the ticket which falls Zreely into a

5in for the consumer. The burst type cuts across the ticket which
falls freely into a bin for the consumer. The tear type perforates
the ticket which is pulled and torn from the machine by the
consumer,
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7. The recorcé reflecis thzt the tear tyre dispenser could tear
and damage the ticke: or zllow the ticke: to become jammecd iz
the machine or if pullied oo kzrZ 2 low Mmore than the correct

e ad

number of actually purchaseéd tickets to be pulled from the

machine, These problems could bhe caused by the size o6f :he
ticket and tke number ané depth of the perforations made oo the
ticket®. Several wiinesses ‘es=ified tha+ adjustin the
mazchines to the type of “icke: stock previded was necessary for
efficient cperation since not all ticke* ztecl is the same. The

size, thickness cf “he iicke= paper slcng wiih the number and

cepth of the perforations recuire adiustment.

§ The Virginia Lcitery developed its own tficke: stock spe-
cifications from a process 22 +=iazl! ang error aad labgratory
testing since the techrolcgy is so new the manufacturers hazve nc
stancdard ticket stecck specificztisas The machines in use inm
Virginia are made with internal adjustment mechkanisms to accept

i
arious ticket stock.
ant has been making ITVM's since 19g5f, Thev

Ceveloped and macde ITVM's wish tut, Zurst ané fear dispensers
and have the capabilitv tc make g8y cne of the three types.
Appeliant, in faci, so0lf its hurs: ty®e machine dispenser ‘¢
Interiott, Inc. an interestes party in this case.

10. BAppellant has acguired spproximately 5/8's of the existing

United States ITVM marke: and :s presently £illing a coniract

© prcvide up to 10,00C ITVM's ‘o the State o

Appellant believes its ITVM, with ez~ dispenser, to be the best:
3 B ¢ te

and is currentiv manufactur:in

N The fewer and shallower eriorztions on the ticket

1% o
the more difficult it becomes to tear the ticket from the machine.

Criginally the orincipals of Appellant €:i2 business as a

partnership when they developed their firg: TTYM.
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dispensers. While Appeliant could thake ITVM's with cut/burst
dispensers it has internzally decided not to make them.

1l1. The Respondenti's decision o reguire machines with cut or
burst tickets is in part based upon the agency's history of
"hands on" problems with tear dispensers during its tes+ study.

Use of teazr dispensers would require mcre labor zné mazintenance

tharn it desirecd. Responden: zalsec concluded the problems with
e dispensers resulting in ticket damage and

=St iibed

'y ]

L.

L

weuld frustrate plzyers zad lotiery agents and lead to =-=duce
sales. Respondexn was also concerned abkout *he possiblie
Tequirement of adiusting ticke: stock currently in use by
exisiing lottery agents using znen-ITVM's in the much .arger,

successiul ongoing manual cperation. Respondent reasoned :if it

+
t

acjusted ticket strencth for easy tear off by ITVM's the ticke

usecd with hané cperated cispensers (ie. non-ITvM's) could he

z e
2(d) "(i)t <is mandatory +hat tickets
- :

are either
automatically 1T ¢r kurst by fhe machine gfies being
disoensecd.”
2(g) "it is mendatory to have :icksts burst or cut in
2 manrer that does not distort zay ticke: such that :the
2fpearance cor playadility of any ticket isg compromised."

2(k) "(i)t is mandatory that the machines dc =znot
Tequlire coins or reguire *he consumers to tear instant
tickets from the dispensers."”

IS

This language clearly excludes tear type dispensers.
egst five companies produce cut

i4. Respondent alleges that at lea
or burst type dispensers Zfor their ITVM's. Appellant alleges
that only one or two companies presently produce suck mach:nes.

However, both agree the cut or burst type dispenser could e
procduced by any number of companies since the technology is nca-

pProprietary The parties also agree and the Board finds :hat

-

5
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this technology is emerging and in a very brief period new
maciiines will be available which could repiace the present
systems. Appeliant and Interlo:t, Inc. representing the tear
vs. cut/burst camps "have decne battle" :i= many states while
competing Zor lottery machine contracts over whc has the best
Ta C.-_.-ES .

. The reccgré reflect:z that wheiher an ITVM has 2 cut, turst

wn

or tear cdispenser, all are subject Lo brezk cowms 24 problems
to some degree znd that the s2lection of which t¥ype of machine
is best Zinveclves a Jjudgmen: as tec how effectively a specific
public market will react ic purchasing lcttery ticzkets Zfrcocm 2

machines, cne cf each ‘wvse, side-hv-side they weuld beih s
tickets tec the public. There Is ne czonire
gctual sales eZfectivenss

16. Responcent, afte

them in locations %5 capiure “he incrementz’® market. =

heped to acguire a r

may 2e willing o place up %5 100 machines inm its stprass, in
rder to Iurther this gozl Respondent arraznged fcor the 1881 test

to be pa:tially located 2t Gizat Tood Store locations. During

the t er Giant Tood Siore persconel

spenc time resolving damaged and jammed ticket sroblems.
ent believes that the history of problems during the test
perzod could jeopardize its relationship wi:h Giant Toods if i+
procured the tear type machine used in :he test*,

-7. BAppellant contends that with minor adjustments the problems
encountered during the test could be el:iminated. 2ppellant
further states that :ts machines have been substantially
upgradec both in terms of hardware and software since 159i and

nat these new upgraded machines would be delivered ¢

it wins

the contract.



3 before us is whetiher +he mandatory

i
£ the IF2 excluding tear type cdispensers viplztes
2 ¢ Procurement Rrticle § 13-20% Rrnotzted Code of

Marylané by being unduly rest-ictive. See also COMARR 21.04.01.°
Respondent has the primary function of €rafting srecifica-
tions which mos:i accurztely reflect the minimum needs of the
State since it is in 2 unigue position to det ermine those needs.
Z Y21 (1985). The 2oard will
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eterminaticn c¢cf State Frocurement Qfficers
nce thzt they were made in an garkbitrary or
! Service Ine., MSECA 1342, 2

s
1587). Zowever, thcse determinaticns must be hased

up fact. Siems Renta! & Szles Ce.. Inc.,
MSBCAR 160%, 3 MICEZL f228 (.ss.). The Zcard ia reviewing

GL-L-

asonazly restrict compe:ition must

c e
necessarily locx at tkhe facts uncerlying the agency determina-
tisn oI minimum neeés to determine ve bleness, Ee!mut

T

-3
1989). However, *the

ondent 2iso raised +=

issue that Appeliant was not
counsel which was wizhdr

awn at trhe hearing.
: COMAR 21.04.01 provides in ralevant part:

.01 A specification as used i- this title means & clear- znd
accurate description of the funct:ional characteristics or th
nature of an item to be procurecd. I+ may include a statement
cf any of the procurement agency § requirements and may
provide for submission of samp,es, inspection, or testing of
the item before procurement.

.02 General Purposes.

A. A spec*flcaulon is the basis for procur_ng an item in a
cost effective maaner. It is the policy of the Stat e that
specifications be written so as to permit maximum nrac icable
competiticn without moc;:ying the tate reguirements.
Specificaticns may not be érawn in such a maanes as to favor
a single vendor over other vendors....
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procurement officer has broad Ziscreiica in determination of

State needs. "We (the Board) wil! not substitu*e cur judgment
for that of *the procuring agency in the absence of = clear
showing that it acted unrezsonzbly or otherwise abused its
d'sc*etlon Addez Furniture, Inc., MSBCA 1219, 1 MICPEL Y93

_582) at ¢, Soloz Autometed Services. Inc, MSBCA 1046, 1

MICPEL Y10 (1s83).

Respondent made reasonzible effpris to evaluate the State's

requirements. The agency read some available litera‘ure on the
ITVM market ancd visited trade shcws Lo see demonstrations of the
various machines. The ageacy prccured urnitis =-om Appeliant for
a2 study in 1991 for hands on expcsure “o see the interaction of
the public with ITVM's. While the fzct only tear type dispens-
ers were used during fZe study is itrsukling the agency hzd a
reason for the selsction. The primacy reason for the study
was to evaluate the pcssible successz in using ITVM's to capture
tZe incremental lctiery mezrzet. Respcndent researched the
Zistory of ITVM's to the extent information exis*ed :n other
o 2ar that In Virginis and Chio proklems

with damaged and “zmmed “izxs::z were reported for machin s
¥ conciuded thaet
based upon its own experiezce during the 1991 tes: and other
r type dispensers cculd result in consumer frustira-

ion and conseguently wezk szl The further cossibility of

ifficulty with a change in ticke tock to accommodate the tear
type dispenser on existing lottery agents with manual dispensers
was another reason in excluding tear type machines. These were

the facts availzble at the time ci:drafting the specifications.

- This was the cnly machine availakle with eight game

selections and the agency wanted to test as many games as possible.

- The reco*d makes no attempt to define the exact machines

discussed or used. Ze machines were simply separated by the type

of

1314

cdispenser they gene ally possessed.

8



The fact that, after ithese minimum eeds were determined, new
technology ané imprcvemenis cecurred is rot surprisiag.
an not e the sizndzrd of review. The

However, hindsight ¢
cZ the specificztion is cudged by the Zfacgis

reasonableness
tlon was made. The review, testin
and evaluation phases ©f procurement comes to an end when the
I cis kncwn 2r rezsonably ascertainable at
needs are cdefined is what is relevan:, The

v Zetermined based on the

The I2iiery zgency specificaticns are =—of wnduly restiric-

tive even in lighi ¢ new pes: T technclogy and iImp-ovemeats.

vicdec¢ these machines. Many companies suild
3

with tear type dispensers zné severa. witkh cut or burst type
dissenserz. Whils *he marke= <z 5plit, the *“zchrology is as--
proprietary and availakls for znry zidder. The fact Apzellant iz
Presently manufasturing a large numbe f e
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