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Bi Pro - Timeliness - Protests based wupon alleged
improprieties which are apparent before the closing date for
receipt of proposals are untimely unless filed before the closing
date for receipt of proposals.

Evaluator Bias - Bias will not be attributed to procurement
officials based on inference and supposition.
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OPINION BY CHAIRMAN HARRISON

Appellant timely appeals the denial of its bid protest that
the captioned solicitation was for varying alleged reasons
conducted in violation of the General Procurement Law and COMAR
Title 21 and that the agency [The Mental Hygiene Administration
(MHA) of the Department of Health and Mental Hygiene (DHMH))]
improperly failed to respond to the protest in an expeditious
fashion. In the protest Appellant also alleges the procurement was
tainted by racial animus, bias and prejudice.

Findings of Fact
a5 In 1985, Appellant entered into a contract with the Harford
County Department of Health (HCHD) to provide community based
mental health residential services. Appellant was operating
under this contract at the time of the hearing of this appeal.
2. As part of its on-going relationship with Harford County, MHA
employs regional coordinators who monitor the residential -
provider grantees of each county, including Appellant.
3. On December 10, 1950, pursuant to the terms of the contract

HCHD notified Appellant that it intended to terminate the

contract for cause and re-solicit the services. ﬂ309
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Rs a result oI such decision HCED issued a Reguest Zfor

Proposal ("RFP") for residential rehabilitation services on

March 14, 1991,

By April 235, 19¢1, three vendors, iacluding Appellant, had

submitted a proposzal in response to the ECHED RFP.

However, on April 22, 1991, Appellant contested the legality

cf the ECED RFP.

On May 17, 1991, the HCHD notified Appellant that the HCED RFP

would be terminated and a State prccurement process initiated.
pellant cecntinue to serve clients for at

least three additionai months.
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was initiated begin-
er s c

12, 1981, the State RF? at issue, hersin, was mailed
to Appelilant and eight cther prospective offercrs.
On July 25, 1991, a p

heid in the DHEMX heacdguarters building. The acting Executive

re-bid conierence concerning txis RT? was

Director of Appellant was in attendznce a2t this conference.
Among the :iIssues discussed was that only offerors whose
technical proposals were determined eligible would have their
financial proposals considered.

By Rugust 13, 19891, three venders including Appellant had
submitted propesals in response to the RFE. Technical
proposals were opened and scored by a four person evaluation
team. PFinancial proposalis would only be opened ané evaluated
for oiferors who scored a minimum average of 70 points on
evaluation of their technical! proposal.

On August 26, 1991, MHEA notified Appellant that its proposal
had not been accepted because iis technical! preposal did not
meet the miznimum (average of 70 points) scoring requirement.
On August 30, 1551, Appellant £iled a timely protest which it

supplemented on September 6, 1991,
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On Rpril 21, 1592, +the ©DEMH rocurement ©Officer denied
1

On May 4, 1992, Appellant filed an arpeal with this Board.
Funding fcr Appellant's activities uncder its 1985 cont-act
upted, Pursuant to COMAR

with HCED =nas coptinued wninterr
or this solicitation was to be made

21.10.02.13% no awardé f
pending resolution of ihis
Appellant's appeel provides in relevan* par: zs follows:

A, The RFP s illegal aand iavalid because it fails to
centzin certaln language reguired 2y the applicable
regulations incliuéing, but not limiited to the Zollowing:
(1 Failu:e tc explaia certain aspects cf the rights of

minority business =nterprises with respect to the
srccurement.

(2) PFailure to contaiz notice to oo spec::ve bidders to
Zorwaré 2 copy cf the bidders' proposal to +he
local health officer

(3} Pailure on the pa ¢ the Stzte Depariment of
Health and Menial Hygiene (DEME) Mental! Xygiene
Béministrztion (M:P) to notify the icczl hezlth
eflicer of the RF>? pursuant to Section 2040 of the
JEME grants manuzsl.

3. The award c¢f the RXFF to Alliance, Irnc. violates the

ederzl and state constiiution, federzl ané stzte law and

regulations :Inasmuch zs5 the award was the =-esul: pf
racizl animus. Our client is qualifieé or potentially
gualiZied @s a minority business enterprise having more
than f£iity percent of its membership and/zcr hoardé of
cirectors consisting of minorities.

c, That the award ef thé RFP ‘¢ Alliznce, Inc. is ip
violation of the public policy and intent o the State of
Maryland and, mere particularly, the policy intent of the
law and reguiations pertaining to delivery of services of
mentaiily Ill persons in the Sta‘e of Maryland :nasmuch as
awarding the RFP in gzuestion to Alliance, Inc., will

result in interruption of services and ‘poteztial malad-
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(2)

(3)

(4)

(6)

(7)

lents of Eomecoming.

gawarc of the RF? to Alliance, Inc. was arbitrary,

capricious, punitive, Zraudulent and/or corrup: inasmuch
e

The history of the relaticnship between Homecoming
and MHA and the local health department including
written and/or oral statements made by representa-
tives of the zforementioned agencies tc Eomecoming
would not zllcow Zomecoming a fair and egual oppor-
tunity to ccmpete with other bidéing agencies
relative to the RFP? zhove referenced.

Eomecoming's financial proposal was not considered
inagsmuch as th Did selection commitiee rated
Eomecoming's technical prepeszl to fail *o meet
minimum standards. Said aciion prohibited Zomecom-
ing from demecnstrating that its bid was finzncially
more fazverabls tc the State inasmuch as

Homecoming's ctreogram is currently Za exicstence ané
needs iittle or 26 start up funds relative to oither
bicdcders.

That members c¢Z Zomecoming and/or its employees had
beer advised 2y certsin persons that 2lliarnce, Izc.
was already zwarded the bid zalthough the biddin
procecure Was nci complete.

That in early 1891 Alliznce, Inc. received funds
for Level V zedfs previously ezrmarked for Homecom-
ing, reflecting that Rliliance, Inc. was al-esady

favored by MEA.

That the bidding process was 2ot ceoempetitive and
was essentizlly periunctory in light of MHA's
specific intsent fo penalize anéd retaliate agaiast
Eomececming fcr contesting the attempt on the part
of MEAR to terw-naue Fomecom_“g s progrzm on a 90

day for cause >zsis which said attempt occurred in
or akout Decemzer, 1990.
[}

That the attemp: on the part of MHA to defund
Homecoming for cause was an effort on the part- of
MBEA to punish znd/cr retaliate agzins:t Homecoming
for performing its lawful business in hiring and
firing employees, which szid right inuvres to the
benefit of Zomecoming as a private, not-for-profit
corporation.

That MHA's issuance of the RFP ia gquestion duriag a
period other tzzn the normal period during which

4

e



rrj

re issued, which said acticn was a result of
ted RFP in March of 1991, reflects that MHA

:ely used the b dding process zs a preiext to
iminate Eomecoming as recipient of State funds.

(8) That Alliance, Inc. was advised that it had been
awarced the bid cr would be awarded the bid even
after the RFP issued in March of 1991 was a2borted
(the March, 1991 RFP having been aborted zs a
resclt of various objections and complaints raised
by Homecoming to the Mzarch, 1991 RTP).

(®) That EZomeccming was acdvised in December, 1990 by
MHEA and the lcczl healik depariment thazt it czould
not expend ‘uuds for attorneys fees refleciing an

intend o MHER's part itz consirain Homecoming from

contesting the term' ation attemptis on the part of
MER ancd pursuing its availakle legza! remecd:es
relatira L2 zame.

2id ¢f alllzzce was legally improper

{10) That the
. & ~on-competitive Zfashion.

znd/cr Zudged iz
The award cf the RFP to Alliznce, Inc. resulted from an
illegal RF? inasmuch as the RTF was issued during an
ongoing Z£iscal! yezr wiithoui authorization by law or
regulation.
That the members of the bid selection commi‘‘ese cperated

in an arbitrary, capricious, and biased fazsh:on as

ic
against Homeccming in efa;:ating Homecaoming's technical
proposal relative to cother »idders,
That the cenial of the bid srotest by the agency was
1

egzl ipasmuck as the

o)
o
o
fL
e
[y

arbitrary, capri
responses nrevided by the agency in its decision relastive
to Homecoming's bid protes:t were witheou:t basis in law
and/cr in fac:. See, for ezample, the response of the
agency to ground number 1 B and C; ground 4 A, C, E, F
and I. The responses provided by the agency ia connec-
tion with the grounds for appeal specifically noted
above, as well as in ccnnecticn with other grounds,
constitute expressions of opinien andé/or illegal conclu-

sions draws by the agency.

9309
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That the agency Z2il

ed to ;espond to the protest filed by
Homecoming iz zn exp fashion and, therelfcre,
violated applicable State l2w an regulation inasmuch as
the bid prctest was filed cn or abeut Auvgust 30, 19291 and
no decisicn was rendered by the ggency until on or zbeout
e te when =cmeceming received the

agency's decision.
I That Homecoming wes prejudiced as z result of the failure
of the agency to respcnd to Homeccming's, protest as

above described.

[ <)

. That Homecoming states that no awaré of the contract at
issue can be made pending a resoclution cf the above noted
appeal in accerdance with the direciives set forth in
Section 231.10.C2.11 9% COMAR and cther applicable law and

regulation.

p.‘

. That the denial! cf the bid protest by the acency was
grbitrary, capricious and ille
alia, Homecoming was never allowed z fair epportunity to
cempete for the award of the RFP because, inter =z
agency had predetermined that Homecoming weuld not bhe
awarded the RFE.

L. That the denial of *he bid protest and other action taken
by the agency was arbitrar Y, capricious and/or illegal
inasmuch as, inter zlia, Eomecoming was a sole source

non-competitive grantee and subseguent tly was detarmined

to Zail to gquality techrically *o be awarded the RTP at
issue despite having received good ratings for its
Program and services sevéral years preceding the issuance
cf the RFD 2% issue in this appeal. FfFurther, no similar
Program has been :treated as Heomecoming despite being
similarly siiuated.

z Rppellant did not file written commen* on ‘he Agency Report.

i7. L tx hearing cf the appeal, 32cliowin resentation of
=

Appellant's case and a metion for summary dispésition by DEMH,

Appellant vecluntarily éismissed greunds 8 (racial! animus or

6
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racial bias), J (no coniract award can be made pending appeal)
and A (1) (fzilure to explain certain aspects of the rights of
minority business enterprises with respect to the procure-
ment),

18. Pursuant to the State's mo*
following the presentz:ion of Appeilant's case, the Board for

on for summary disposition made

(T8

the reasons set forth melow dismissed the remaining grounds of
the protest and appeal: scme on legal greounds zné some on
factual grounds viewing the evidence of record in a light most

favorable tc Appellant.

Decisicn
We shall discuss in itke order set forth above the various
grounds of the protest and appeal znd :he disposition thereof by
the granting of summary disposition or voluntary dismissal.
A. Appellant centends thazi the RTD isg illegal ané Znvalid

(1} ...rigkts of minority business enterprises
(2) ...notice to forwaré a cecpy of the bidders' propos-
a2l to the loczl health cfficer
(3) ...notifization to the local health ofZicer of the
RFP,
a(zy. Wwxile Appellant veoluntarily dismissed A(1}) we believe

further discussion s warranted.

Under_COMAR Title 21 (21.05.08) there are only 2 mandatory
written solicitation reguirements concerning MBE's.

COMAR 21.05.08.03 reguires the mandatory statement that,
"Minority business enterprises ars enccuraged to respond to this
solicitation."™

This notice is contained on the “:tle page of the RFP and is
repeated in Part III, Section E Contract Requirements, Item #4 on
Page 9 of the RFP,

21.05.08.04 states that, "“An MBE subcontract participation
goal is a mandatory provision for each solicitation for contracts
that will provide M3T sukcontract opportunities...."”

A decision was made by the DHMH that this procurement ¢id not

7
9309
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readily provide subconiracting cpportunities. Therefore, by
intent, no MBE subcentracting reguirement was specified. BAccord-
ingly, this clause coes not appl Y to tze procurement ai issue,
Because the twc MEZ writter notice recuirements cf COMAR Title
21 vere met or were oot azzlicable, Appellant's zllegation is

without merit.

A(2). Appellant zsseris failure 2o notify bidd
copy ¢of their proposal to the lcecal hezl*h offic o
oI the DEMH granis manual consiitutes a fatal Zlaw in “he Procure-
ment process.

HCED was invclved in all zspects of “his solicitation. An
HTET cfficial was eppeinted to the evaluziics comriztee by the
Earlord County Eealih Officer,. Accerdingly, it was unnecessary to

S

have cfferors submit propesals directiy Lo the local! hezlth

In November 1989 ‘he IJEMH Procurement 0fficer directed that
=

fb

‘
|...J
LW

ith officers nct receive preoposzls

[
[#]
0
m
e
:]"

m W

r through the procuring office. Dhis cha“ge was intended

to preserve the coniidentislity and integrity cf the Procurement
Process anc was 2spliczble o the sclisiitziian zi ‘ssue.

Under COMAR 21.10.02.0% (&) Rprellant was reguired toc protest
t2is ccntention priczr to *he time and date for submission of
propesals. Thus, its preiést was untimelv. See Das: Incdustries,
Inc., MSBCA 13112, _ MS2CA ¥ 49(i983); Neopian USA Corocration,
MSBCR 1186 and 1202, I MsS2cz § 84 (1984).

(3). Centrary tc Appellant's aliegation, +he lcecz! heazalth

c
in A(2) abeve, the protes: was alsec wntimely., The mcition to
dismiss Appellani's appeail on the =above grounds wzs therefore
granted anc the appeal! o2 such grounds is cenied.

3. Appellant next contendss *ha: the propesed award to

Alliance, Inc., was the resul®: of racia! animus, prejudice or bias.
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posals must ke crened and evaluaited in the face of a

a c
deficient technical proposal.
-

D(3) Arpeilant has cflsred nc proof that MEE officials made
any siatemexntls concerrning the award of the R2RFF, prior to the
completion cZ the tidding process. he Respondent contends that no
such statemerts were ever made and ithe Roard seo findés.

D(4) Alliance, Inc. Eid not receive azy level V heds which
might ctherwise have been zwarded tc Appellant. Therefore, this

llegation is Zfacitually incscrect, In fact, >Prologue, Inc.,

ancther MUR orevider rsc
e
(%3

penalize zad reialiate =gaizz: Agpellant. Nciking in the record
gsubstantiates that bias =xzisted con the part c©f the committee
evaluators c©r =agency personnzl Iaveolived in the curement. 2s
this Roard has previcusly ncied:

"Se fzllin

e
q = - - S - - 3 N
lection c¢f 2an evalugtizn penel s =2 matier
.

o
alleging bad Zaith on the par:i zf scoveramen: officials bezrs a ver
e

heavy burden. If must offec v::tually irrefutable procf, not m

inference or supposition, that the agency acted wiih z specific and
malicious intend o injure the protesior.' Furthermore, even %
the protesteor demenstrates actuz! bias in the selecticn cf the
evaluators, the zznel's decision will Ze upheld unless such bias is

clearly shown to have permeated :ihe decision." Calsc Communica-
tioens, Inec., MSBCA 1377, 2z Me3ca'( e&X {(.988); Transit Casuslty

Company, supra.
D(6) There was no attempt Lo interfere with Appellant's lawsul

usiness prerogative to hire cr Zire employees, fowever, the

e
terminaticn cf its executive director evidenced a pattera ef

instability iz the agency which, in the State's cpinion, prevented
Appellant Z-om providing guality carze to iis client

D(7) Withizn COMARR 21 there Is no "acrmzl" period when RFP's
are issued. Eince all reguirements of COMAR Title 21, and

1309
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specifically 21.05.03 were met, this was 2 val:d Srocurement for
which DHME hzs the zuthori+y azad discretiom & engage in,

[=]
D(8) There Is no evidence :in the recoxd@ +hat ny State
(=]

(o
perscnnel advised Rlliance, Inc., that it would be awarded the
ontract with ECEHD.

b(9) Contrary to Appellant's =z

not paying for legal services incurred by provider agencies. This

llegatiocn, MZ2 has z peclicy of

policy applies to all MHA providers znd provides no indicati on of

E)

-

0

aci blas, faveritism cr retaliaticn against Appellant.

m
L 3

D(’O) Appellant Las offered no fazcis to support its cla

r
¥

im
the »id ¢f Alliance, Inc. was legally improper and/or 3udged in =
ncn-competitive Zazshien,

Accordingly, 3Rppellani's appeal on the ten (1¢) wvacious
greocunds set ferik zbeve is deriesd,

=. Arpellant next contends thazt the award o Alliance, Inc.

L) 2

The record reflects that the July 1991 RPP z2* issue conformed
toall laws, rules, and regulaticns, There is nc State pronidition
cal zyear. In Zaci, the
Procurement 0Ilicsr and the Departmeat of Budget and Fiscal
Planning attempt to have conitracts 2:id at varioes times guring the
!l year since it would be impossibtie and impractical o issue
! 1lant provides no facis or legal

-3 e

2! on such grounds is

) er In this greund of z2ppezl that
members of the evaluaticn commitiee zcied :in a bhizsed f= geshicn
ggainst Appellzn:.

Appellant kazs Zfailed ic szhe¢w how members =f the evaluation
committee were in any way biased against it. Appeliant fails to
provide any factual supporit for this claim. "A protester alleging

bad faitk on the part of governmen:t officiais bears a very heavy

surden.” Calso Communications, Inc., supra. The fact that two of
the evaluators rzoew ncu“_“g about the prior relationship between

Appellant and MHA zné the fact that these evaluatoFs scored

12
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Aprellant essentially the same as iXe evaluators who knew of *he

prior relationship, relutes Appellani's allegztions. Acc réingly,
the zppezl cn such grounds it denied.
G. Ccntrary to Appellant's next zsseriicn of errcr, the
agency denZal of Appellant's protest satisfies the recuirements of
OMAR 221.10.02

.08 relative to the Frocuremen: Officer's final
decision herein. Accordingly, the azppeal

on such grounds is

den’ed.

¥

H. Appellant nezt claims that DEME violated State law by

in o resgonc tc its protest in an expeditious manner.

In accecrdance with COMAR 21.20.02.02 2!! prctesis zre o be
1

filed with the Procurement CZZicer, and as per COMAR 21.10.C2.009,

gre to he Zdeciiad by th rcecurement DEfZizer,

The record reflects that at the time this prciest wzs received
the DHME Procceurement 0ZZicer was i:m the process of answering nize
prciests recelved In July 1981, Within six weeks cf the receipt of
this protest, the 2Prccuresment OQZfZicer roceived 24 azdéi*Zpnal
preotests, and had I cI the 5 previous prciests appealed ic the

o

= g

an annual average of three such protests in previous y

Through Rpri! 30, 1992 the unit supervised hy the DHEME 2raocure-

ment Officer had rec '

cemparzble pericd of the previous yesr, or az increzsed workload of
46,3%.

This Board £iads that

t
i
I
Il
1y

125 responced to Appellant's protest
in as expecditious 2 time zs prssible given Siate resources; the
Procurement worklioad and ile seriousness ¢f ithe many zallegations
contained in the prciest. 2ccoréinagly, the appeal! on such grounds
is denied.

AN Appeilant next zssaris
issuance of a cecision on its Pr

it was prejudiced by such de}ay in
atest. The Aprpellant has provided
no explanaticn 5f hew it was prejudiced by the fact that DEME did
13
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not respond to its prctest In a shoriter vericd of time. Appellant

has been funded throughout this period of time, including expansion
funding., Accordingly, the zoppeal on such grounds is denizé,
< =
J. DEME, centrasy o BAppellant's next asserticn of errcr has

made nc award of any ccatract during the pendency of the protest,
and appeal herein. Tmnis grouné of zppezl was withdrawn at the
hearing of the =zppeal.

ritvnity

Y
n
s
[
-
M
m
n
.
m
3
[N
L
T
o g
1]
O
o)
el
o
1

K. Appellant alleges next ths

1

tc fairly compete. Appellant has falled to s!
-

o o

ow hew it was denied

ant has provifed no

- 3 = i
: compete. Azp=

5
|
r+
L
(4 d
(9]
th
m
'l
LR
-

the opporitun
factual support Zcr i1is allegation that the Staite had determined
he

e
2tizn 2% +he evaluatlicn process that Azpellant

LY
1t

g - L
-°oJ W0 ¢

tld not be awerded ths zonitrzst. Becoriingly, the zppeal cn such

IL

Wwo
crounds is denie
L. A;pellart firither complains o arhitrary treziment that
+ was nct coniinued o & sols source basls. Appellzzt had a2
tval arrangement wiih HCED. It céic nct have a ¢

co c
the State. Thus 1t wazs nct 2 scle source nco-competiiive grantee

Appellant's fzilurs tc gualify technizaliv is kased vzen the
eriz corntalines Iz the RFPF and nant upon the evaluatio
censing ané Certificaticn Programs (OLCE). QLCP
nas different standards of zcceptability than
for this seiicitzticn. Thersaliore, accepiab
OLCE are not necessarily inzcnelistent with being vnaccepizlle tnder

a2 sclicitztion,

Despite these 2iilfsrences, Zowever, thers are certain
deficiencies which wers note2d i Appendix B to the Mazy 1€, 18¢l

o

OLCP evaluation which are cecngruent with some of the issces noted
by the evaluat cemmiites, For example:
Section I Item 3 - it is stated +that most cf the residents

have been witk the progrzm and at the same levels for an exianded

period of time. The QLC? svaluation team correctly identified that

9309

there had been nc "mevemen: along the continuum of wellness", a

factor which is of zlizical importance to MHA.
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Secticn II, Item 7 - Quality RAssurance (Q2), informed +ha*

||J.‘,‘

I
wzile there hazs beex grazdual Improvemext in C2, the process iIis

Further, contrzoy to Arpellznt’'s aszsriicns fhere has beer at

least cne cither instance where an incumbent veader was nct
]

Tor the foregoing rezscnz the ap

Dated: /QL?,JZZ/?/’J;Q /‘4’6-‘—%/5 _//,E//umi

Sheldecn E. Srazs
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