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- Ti i - Grounds of protest apparent before the
closing date for receipt of proposals are required to be raised
prior to the closing date for receipt of proposals.

- i i ia - The Board of Contract
Appeals may not substitute its judgment for that of an agency in
applying the selection criteria set forth in an RFP and will not set
aside a selection unless the agency application of such criteria is
inherently unreasonable.
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Baltimore, MD

APPEARANCE FOR RESPONDENT: Matthew A. Lawrence
Staff Attorney
Baltimore, MD

OPINION BY CHAIRMAN HARRISON

Appellant appeals the determination by the Department of Health
& Mental Hygiene (DHMH) not to award WIC vendor contracts to its
Martin's Food Markets (Martin's) No. 36, 58 & 76. The essence of
the appeal is that the WIC Program (within DHMH) did not properly
apply RFP evaluation criteria to select WIC vendors in Hagerstown
in Washington County (Martin's 58 & 76) and Westminster in Carrol
County (Martin's 36). The elements that make up this aspect of the
appeal are timely. A number of items should have been raised prior
to the due date for receipt of proposals, are the subject of a
Motion to Dismiss® and are dismissed herein as more fully discussed
below.

'The motion was made at the commencement of the hearing. At that time it
appeared that certain material factsd necessary to a disposition of the motion
were in dispute. Therefore, the Board deferred ruling on the motion pending the
hearing on the merits.
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Under this procurement, the WIC Program sought retail food
stores, pharmacies, and combination retail food store/pharmacies to
serve as WIC vendors where WIC participants can redeem WIC vouchers.
To carry out the award of contracts under this procurement, the WIC
Program divided the State into six regions. Each region was further
divided into service areas, which consisted of a zip code area or
a combination of zip code areas. Based upon research and previous
experience with WIC participants, the WIC Program established a
vendor quota, i.e. the maximum number of vendors needed to serve WIC
participants, for each service area at a ratio of one store per 300
active participants. Pursuant to the RFP, this vendor quota could
be increased if the WIC Program determined at any time that
participant hardship necessitated the award of more contracts in any
given service area.

Timely proposals submitted in response to the RFP were
evaluated pursuant to the evaluation procedures and criteria set
forth in the RFP. All proposals were initially evaluated to
determine if the offeror qualified for consideration for a contract
award. In order for an offeror to qualify, its proposal had to meet
the minimum qualifications specified in the RFP. Qualified offerors
were then ranked in each region according to the total of their bid
prices; the total of their highest shelf price for the various WIC
foods on the date of their offer. This ranking, as well as a
consideration of other RFP evaluation criteria discussed below
determined the award of contracts.

Pursuant to the RFP, two separate rankings were done -- one for
both retail food stores and combination retail food store/pharmacies
and one for pharmacies alone. In each of these categories, the

offeror with the lowest bid price was ranked as number 1; the
offeror with the next lowest bid price was ranked as number 2, and
so on until all qualified offerors were ranked. Adjustments in
offeror ranking were made if an offeror previously incurred certain
WIC sanctions. The WIC Program's evaluation committee had the
option of further adjustment in the selection of vendors in a
service area in order to ensure that the best interests of the WIC
Program and its participants were met.

Among the options available to the WIC Program is a process to
prevent vendor "clustering." As set forth in the RFP, a cluster
occurs when the bid price ranking process would result in the award
of contracts to two or more stores located less than five miles
apart. If these stores were awarded contracts, other sections of
the service area might not adequately be served by WIC vendors. 1In
order to ensure that WIC vendors are available to serve all parts
of a service area, the WIC Program retained the option of awarding
a contract to an offeror located in the needed area, even though the
selected store was not as highly ranked as one or more of the
clustered stores. Conversely, the WIC Program could select stores
within 5 miles of each other in order to £ill the vendor quota for
a given region.
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Findings of Fact?

The subject RFP to provide WIC vendors to provide nutritious
food to women and children Statewide was advertised in early
May 1993 and various vendors who submitted proposals were
awarded contracts effective October 1, 1993. Many vendors who
submitted proposals were not awarded contracts and a number of
protests and appeals to this Board followed including the
instant appeal. Appellant's three stores were not awarded
contracts on grounds "store location not where vendor is
needed".

(B

2. The following elements of the Appellant's appeal was untimely
because such matter pursuant to COMAR 21.10.02.03A was
required to be raised prior to the due data for receipt of
proposals.

1. That the RFP contained vague standards. Any vagueness
perceived in such standards as existed in the RFP would
have been apparent and should have been the subject of a
pre-proposal opening protest.

2. That the criteria set forth in the RFP to evaluate
proposals were deficient in allegedly failing to
adequately "consider important relevant factors,

including but not limited to, past performance in the WIC
Program, proximity of vendor location to the

‘Where not contested, the Findings of Fact generally reflect factual
description set forth in the Agency Report.

3
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residences of WIC participan*s.... Such alleged

deficienciss in evaluvation criteriz would Rave beex

-

apparent and were thus required to be raised prior

to the due date for receipt cf propezals.
£C

-

BRccordingly, tke Bcard lacks Zurisdictica
F

grounds of appez! and they are dismissesd. See Zad Supermarzet,
(1852)
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3. The fcllowing elements of Appellant's appez! were specifically
protested In a timely fashion or acise cu* of *he matter thzt

was the subject cf Appellant's timely protest on August 23,

1993.

1 A proper evaluation of Appellant's store prices and
those of its competitors by the WIC Frogram would
have resulted in Appellant's stcres being awarded a
WIC vendor contract.

2. The WIC Program erred in determining tha*t Appel-
lant's store locations are rot where z ve-ndor :s
neeaded.

4. Rppellant challenges the pricing of its competitor stores in

Hagerstown and Westminster contexding that certain of these
stores prices were understated for purposes sf the applicaticn
to become a WIC vendor. Appellant asserts that had the frie
highest shelf price for WIC foods been se: feorth on the big
price forms cf these cfferors, Appellant :n comparison would

have had a lower :o*al price aad a ccasegquent higher ranking
entitling its stores to award. The WIC Program contends ithis
specific pricing issue was not raiszed in timely fashion since

the protest only allegedly dealt with the evaluation cs

Appellant als: suggested that the WIC Program ers oneoas;g
ded that its sha-es 2id not meet minimum qha‘*‘lca ilons azcd

1
cenclu
"other reguiremen*s” feor WIC vendor status. It i5 clear fraom ke
reccord that RAppellant’s stores met 2!l requirements ard gualifica-
tions as set Zorth in the RFP and that the WIC Program so deter-

£
mired. The Appellant's stores pricr ccntract performance was als
approprlately considered by the WIC Program in its determinatb:

that Appellant's stores were qualified.

-
o
-

4
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Appellant's prices not the prices of is competitors. We 2ingd,

however, that this issue properly arises out of the Appe!

protest and is timely. The Appellant’'s protest clearly rzises
k c

the issue cf ke ranking cf Appellant's stores which

5ity invelves the pric s competing offers.
A. Martin's $£52 and Martin's #76, & gerstown.

Appellant's sicres, Martiz's Hagerstown Food Market #sg

neces

0od Market 3T¢ aze located in Hagerstown, Maryl
Martin's #58 is located in zip code zrea 2174C; Martin's
is locatec in zip code area 21742, For purposes of
precurement, both stores are located n Region 3, Service
3. Service Area 3 comprised 2ll of Washingtca County.
service arez at the time of the RFP consisted of 2,8E5
participants. It was determined, using the 1 vendor +o
participant ratio eiplained zbove, that the vendor gquctsa
this service area was nine WIC vendors.
For Service Rrea 3 of Region 3, twenty-three offerors subm’
proposals as shown in the fcllowing reproduction of Txhik:

o the Agency Report.
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Pago Ha. 15
A8/01/93 150L VENDOR AUTINRIZATION BY RESTGHS
LISTING OF VENDORS BY REGION AMD FAICE RANK
Created by: 5. Parsons
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oy WEST END MARKET INC 8C6 W WASHINGTOM STREET  MAGENSTOWN .07 21740 1 3
21 RAGTIN'S FOOD MARKET §122 631 DUAL HIGHWAY HASERETOMWN .96 21700 16 1
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2 VALLEY MARKET 13722 NATTNHAL PIKE CLEARSFRING " 20.37 71723 “n x
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21 HOSAYS MARKE 2409 1/2 NCATH OHATIAN §T HAGERSINWN 319,58 21740 51 b

[

357



-1

The first two stores listed on Exhibit 14 Wwere given a rankin

0f "O" due to the fact +has these stcres, Super Fresh #247 ané
the commissary at ©*. Ritchie, failed to meel certain minimum
lifications ané thus were not qualified cfferors under the

erms of the RrFE. Eowever, the commissary, as part of &

by

federa! entity, was given authorizatics to accept WIC vcuchers,
but it was not given one of the vendor siots for this service
rea. One cl the offerecrs in thig service area was a pharmacy,
e &5 Drug Store $1433. Because FPrevicus W-C patticipant
voeucher redemp:ion =2t =2 pharmacy Za this service area showed
cnly an average of seven vouchers redeemed per month a2t a
pharmacy, the Wic evaluation committee determined that a
pharmacy was not needed - serve the needs of *he Participant
in this service area. =t was, therefore, decided that there
would be no award of a contract to a pharmacy or a combinat:on
retail food store/pharmacy in this service area. This lef:
twenty offerors to £i1] the nine vendor guota slots in service
arez 3,
The highest ranked retai! Zood store in this region was Food
Lion %105C, lcca*ed in Smithsburg.* The listing shows that
the next highest ranked offeror in +his service area was
Country Market, lccated in Hagerstown and ranked number 2. s5hed
next highest ranked cZferor was 0!d Orchard Supermarket,
located in Bagerstown angd ranzed 7. The listing sets forth tre
remaining retail food store oZferors in Service Area 2 and
cheir ranking for Regicn 3 based upon the total! o0f the:i:
submitted bid prices, following the same precedures as set
forth above.
in order to choose the offerors for the awards of WIC vender
contracis in Region 3, Service Area 3, the evaluaticn commities

- - - - - - - - Yol o - £ £L8 . o P
initially considered *:z FalLings cf the cffs-grs.

'S
in ancther service area and thus is n

e In the region was lccated

| I T £ -

! 3
: The next highes: rarnked ztor
t included in the listing fo:

[w]
c

Service Arez 3.
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review cf offercrs showed that the nine highest ranked stores
tc £211 the service zrez's nine store vexdor guctz were: Food

Lion #1030, County Market, Fcod Lion #1147, Cld Orchard Super-

r

market, Smithsburg Market, Pood Lion $6256, Sanders Marke:, Weis
£87, and Weis $61.

The evaluation committee awarded a contract to the highest
ranked store in this service area, Food Lion #1050, which is
located in Smithsburg. It also awarded a contract to the next
three highest ranked stores, County Marke* in Hzgerstown :n zip
code area 21742, ranked number 3, and Food Lion #1147, razked
number 6, and 0ld Orchard Supermarket, ranked number 7. both
in zip code area 21740 in Hagerstown.

The next highest ranked sicre was Smithsburg Market, ranked
number 8, which is located in Smithsburg. At the time of this
selection, the committee felt that the needs of the 101
participants in the Smithsburg zip code area, 21783 could be
met by one vendor. Because a higher ranked store haéd already
been awarded a contract in Smithsburg, it was determined at
this time not to award a contract to Smithsburg Market.

The evaluation cemmitiee awarded a contract :tc the nex: highest

[N
o]

ranked store, Food Lion #626, ranked number 9 and located

0

zip code 21740 In Hagerstown. 2 contract was alsc awarded ¢
the next highest ranked offeror, Sanders Market in Cascade, in
order to serve the 122 WIC participants residing in Cascade's
2ip code area, 21719, and any adjacent areas in northeas:
Washington County.
The WIC evaluation committee awarded two more contracts to the
next two highest ranked stores, Weis #87 and Weis #61, both
rarked tied for number 12 and beth located in zip code area
21740. At this point eight of the nine vendor slots for this
rea were filled, £ESiz cf these vendcr slots had beea filled
by stores located in Hagerstown. It waz determined based on
the 2,093 WICT participants residing in the Kagerstown zip code
areas, 21740 and 21742, and the ratio cf one vendor per 300

participants, that siz vendors in Hagerstown were sufficient

g
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¢ meet the needs of the W-C participants residing

zed that there weras
e significant numbers

decided to award the

last vendor quocta = E

Market, Inc., ranks? =umber 26 angd located in zip code area

21750, to serve +he 142 articipants residing in that zip code

-

&rea and any ciher pariicipants in adjacent zip ccdes in tre
western part of Washing:tcn cocunty. Thus, WIC ¢
locations of the oZfercrs, az set forth ip the RFP? at §vVI.C.5
and chose the store that could serve the participants in the
Hancock area. By so doing, WIC was also exercising its cption
as set forth in §VI.D.7.b. of the RFP to award a contract to
a2 lower ranked store that serves participant need rather than
a higher ranked store that is located in an area where the need
is already met.

further examination of the vendor ranking listing showed tha*

g ¥

A
offerors also existed in Boonsboro in zip code area 231712 an

1]

b

-
-

Clearspring iz zip code area 22722, where significaat numb

ci WIC participants live. The WIC evaluaticn committee decide

{.

o]

on the basis of participant hardship to award contracts *
Boonsboro Produce Market in the Boonsboro zip code area and
Valley Market in the Clearspring zip code area to serxve the
needs of WIC participants in *heir respective areas of the
couaty. In summation for Region 3, Service Area 3, the WIC
evaluation committee awarded a total of twelve vendor contracts
-- nine to £ill the vendor gquota, two based on participant
hardship, and one to =z ccrmissary.

Subseguent to the award 5f W C vendor contractis in this service
area, the local WIC zgerncy recguested tha: certaisn stcres be

added as WIC vendors iz +thiz sexvics area t5 serve W
Participants whose needs zsul 0
a er

(9
4

lready selected. Af*: evaluating the circumstances ¢

to each request, centracts were awarded on *he basis £

3
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participant hardship to several stores in this service ares.
The WIC Prcgram awarded z vender contract o Smithsburg Market
iz Smithsburg in order Lo serve participants who would, without
the award of a contract :c Smithsburg Market be forced to walk
along a busy highway, which does no* have a sidewalk, in order
to reach a vendor.

in response to a further reques* from tte lccal W2O agency, a
contract was also awarded t5 Martin's Food Market #33, located
in Hagerstown in zip code area 21740, in order tc serve WIC
participants living in subsidized housing on Marnor 3rive and
rederick Manor Apartments, who would have to cross itwo busy
highways without sidewalks to reach a WIZ vendor.

As noted in Finding of Fact No. 4 above, Appellant asserts that

h

certain of its competitors who were rarked higher in Region 3,
Service Area 3 on the basis ¢f price should have received lower
rankings based on whc had the true highest shelf price for
certain WIC foods notwithstanding the prices set forth on the:r
bid price forms submitted with +theiyp rcposals.,

The Appellant submittied documentary evidence which the W-C
Program did not rebut showing wide variation in the prices of
certain of these competitors before and after *he closing daie
for receipt of proposals (June 3, 19%3). The RFP required the
vendors to maintain firm prices for 120 days after submitting
proposals ("proposals... are irrevocakle for 120 days following
the submission deadline..."). Several of the prices of higher
ranked competitors cf Appellant's, Weis %61 and Weis #87, were
increased prior to the expiration of 120 days as measured from
June 8, 1993, the clesing date for receipt of proposals.
Compare Board Ex. 7, tab 47, 3o0ard Ex. l, Tab 31. Even
Appellant with respect tz one item slightly increased i
prices. We £ind that tke priczes as :increased during the 22
day period reflect the actual prices feor the kighest shelf
rice Ztem at the time Weis #61 and Weis #87 submit:ad their
ds. Had the true prices cf the cZfercrs been Known, %to
clude the pricing of eggs as discussed in Section C below,

1T~
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Appellant would have been ranked high enougk (at least higher
by two stores than it was) to have been awarded a contract for
Martin's 58 and 76 in the Hagerstown area in Service Area 3 of
Region 3 pursuant to uniform application of price and all other

RFP selection criteria.

18. The WIC Program due to budget constraints lacked personnel and
resources to check the prices of stores in Service Area 3 of
Region 3.

B. Martin's #36, Westminster

19. Appellant's Martin's #36 Westminster store is located at 140
Village Shopping Center, Westminster, Maryland 21157. For the
purposes of this WIC vendor procurement, Martin's $#36 was
located in Region 2, Service Area 14. Service BArea 14
comprised all of Carroll County. This service area at the time
of the issuance of the RFP consisted of 1,279 WIC participants.
It was determined, using the 1 vendor to 300 participants ratio
that the vendor gquota for this service area was four WIC
vendors.

20. For Service Area 14 of Region 2, twelve offerors submitted
proposals. These twelve offerors were evaluated according to
the procedure set forth in the RFP. The results appear below
as taken from Agency Report Exhibit 12.

REGION 1

asjores )

1994 7ENRAS MITINRIZATION OY REGINNG
b EC Ceaind s 6 rareaa e SE

COUNTY NARE ADORESS . <y PRTCE IIF CONE RAMXING TELECTED :f;;:.ﬂ'
Ik B LW 120 NANOVER PIXE HaS 184D 210% 5 K
1 wIIS Biig ® 1007 TVIN AR RO. KT, ARV i .89 20 3x

na WESTHINSTER CONFERATIVE INC ROUTE 160 & EMGLAR R]. WEETHINTTIER 335.83 21137 [} -]
cd WEIS BRIy * 5630 QaLTINORE #LvO GESTHINETER . 18.0% *1147 11

s HARTIN'S FOON MARKET R3]0 1L VILLIAGE SHCEPINS CTR WEITNINSTES .".?.50- MEH 153 p
o8 MARTIN'S FQOO MARKCET 0G7 G300 SEURIETTOWM FIw FYARQ -thle‘-ll‘G. °7.30 21786 (198 7

os Glant nzoe ® 408 N, CIHTER ST. MESTMINGSEN LIS A TR Y 1% 1
- SUPER FREZI DO2Y 'ugur; gas C1 IR BIRG LEN 1YY 1] 3
g SUTER FRESH B2 &8N0 THSLAG CENTRR vTiIninzien m.e) 2187 n 5

TANEYTOUN SUPERTHRIFT 220 € aLIIMGRE [t langyiaun DRI sty

ne HANCHESIER SIFER TIMTFT 3300 itAmIVER PTXE et fan m.rm 2076 k1] .
ng ZAFEUAY B10& &N0 RIDAEYILLE Gaad nt oarey T.wm o117 A
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This listing states the code feor the ccunt 7 where the offeror
5 loczted, the name cf the cffergr, its street address, its
city, its total bid price as listed on its bid price form, its

1 o

P it3 ranking in Region 2, whether i* was selected 2
ceive a contract zward as indicated by an "z in
elected” column if it was selected, and its rejection code
it was denied a contract award. The number iz the "Rankiag'

column indicates the offeror store's ranking for Region 2 in
one of two ranking categories: 1) pharmacies o- 2) retail food
stores and combination retail food stcre/pharmacies. The stcre
with the lowes:t bid price in each category was assigned the
ranking of 1; the store with the secornd lowest priced bid was
ranked 2 and so on until all! the steres in a region were
ranked. A combination retail food store/pharmacy was indicated
on the listing of vendors by an asterisk after the name of the

store.

Referring to the above it is ascertained that the fizst store
listed, Weis #135, was given a ranking of "0" due o the fzc*
that this store failed to meet certain minimum gualifications

and thus was not a gualified offeror under the terms of the
RFP. The vender guota of four s:ores would have teo be filed
by the remaining eleven offerors. The listing shows that Weis
#129, located in Mt. Airy and ranked number 3 in Region 2, was
the highest ranked stcore irn this service ares. The two highest
ranked stores were located in another service area of Region
2 and were thus not included in the listing for Service Arez
14. The next highest ranked store in +kis service area was
Westminster Cooperative, Inc., which was ranked number 6. The
next highest ranked store was Weis #1211, located in Wes:min-
ster, which was ranked number 8 in Region 2. The rnex* highest

ranked store was Martin's Food Market #36, located in

Westminsier and ranked :ied for 15 im £k=: region. This store
was tied for 15 with Martin's Food Market #67, whichk is located
in Eldersburg.

The listing sets forth the remaining retail food stgre

-
iz
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offerors in Service Areaz 14 and “heir rankings for Region
2 based upon the tctal of their submi ted bid prices.

In order to cheosse the cffa-pss g tle awards of WIC vender
contracts, the WIC evaluation committes initizlly looked at the
s in Regicn 2, Service Area 14 as set

r
by
it
e}
h
th
®
r
o
Y

rankings of &
fcrth above. The initial phase of vendor selection, based o=z

(S

vendor ranking, showed that the four highest ranked stores
were: Weis #1135, Westminster Cooperative, Inc., Weis #111, znd
elther Martin's Food Market #36 or Martin's Food Market $£7,

e
bassd on how itke tie was broken between the two Martin's
stores.

Based on the 30C to 21 ratio of participants to stores the
evaluation committee determined that it could only £ill the
vendor gquota with the four top ranked stores if the needs of
WIC participants irn the entire service area would be met. The
evaluation committee examined the stores as they appeared on
the ranking listing. Bn award was determined to go to the
highest ranked store in the service area, which was Weis #1119,
ranked number 3 and lccated in Mt. Riry, which could serve
participants in the southwestern part of the county. The only
other offeror in M:. iry was Safeway #104, which was rarked
number 46,

The next ranked store was Westminster Cooperative, Inc. ™he
evaluation committee then looked at the vendor ranking to
ascertain what cther offerors are located in Westminster. The
next highest ranked offeror was Weis 7111, a combination retail
food store/pharmacy. Because the WIC evaluation committee had
no information that a pharmacy was not needed in the Westmin-
ster area, it decided o award a contract in Westminster :g a

combination retail food store/pharmacy, in order to ensure that

|

&=
-

=

specialized fermulas would be available o WIC participa

Although pharmacy services were already provided im +hig
service arez In Mcunt Airy, the locaticn of Mount 2iry in the
extreme southwestern part of Carro!l County (the service area)

did not adequately provide pharmacy coverage for the res: of

S
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4the service area. Because Westminster is located in the central

portion of the service area, the evaluatien committee decided that

based on location of the offerors and participants thrcughout the
service area, a Wesiminster store would offer the best location of

a pharmacy to serve any pharmacy need for the service area as a

whole, Thus, 2 contract award was not made to Westminster

Cooperative, Inc., the next highest ranked store cn the list, but

rather to the highest ranked combination retail food store/pharmacy,

Weis #111. Because the number c= participants in the Westminster

area, zip code area 21157, is 482, the evaluation committee

determined, pursuazt tc the -atip of 1 vendor per 3CC participaznts
as set forth in the RFP, that only one WIC vendor was needed in

Westminster. Thus, only one contract was awarded in the Westminster

zip code area.

256. The next store on the ranking list not located in Westminster
was Martin's Food Market #67 in Eldersburg, which was tied for
15th. The WIC Program determined that a WIC vendor was needed
to serve participants in the southeasterrn part of the count:y.
The only other offeror located irn the Eldersburg area was Super
Fresh #823, which was ranked number 16. The award of a
contract was made to the higher ranked Eldersburg store,
Martin's Food Market #67.

27. The next highest ranked store in the service area which was nct
located in Mt. airy, Westminster, or Eldersburg, locations
where stores were already awarded contracts, was Taneytown .
Superthrift, located in Taneytown and ranked number 21. Tk
evaluation committee determined that a WIC vendor was needed
to serve the participants in the Taneytown zip code area,
21787, and participants in adjacent zip code areas in the
northwestern part of Carroll County and thus awarded a contract
to this store, which £illed the last vender slot for this
service arez.

28. Subseguent to the award cf contracts, the local WIC agency iz
Carroll County requested on the basis of participant hardskhkip,
that an additional contract be awarded to a store to better

14
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29,

30.

32.

serve WIC participants residing in the northeastern part of the
county, which includes the Manchester, Hampstead, Millers, and
Lineboro zip codes. The WIC Program agreed with this request
and awarded a contract to Manchester Super Thrift in Hampstead.
The local agency also requested that an additional store in
Westminster be awarded a contract due to the fact that many
participants would have to walk along and across a busy dual
lane highway to get to Weis #111. The WIC Program agreed with
the local agency's assessment. Because Westminster Coopera-
tive, Inc., was the highest ranked store in Westminster and is
located on the other side of the duel lane highway from Weis
#111, it was awarded a contract on the basis of participant
hardship. Therefore Region 2, Service Area 14 has a total of
six WIC vendors.

Appellant makes the identical assertions concerning the faulty
Pricing of its competitors in the Westminster area as set forth
in Findings of Fact Nos. 16 and 17 above for the Hagerstown
area. Documentary evidence to this effect submitted by Appel-
lant has not been rebutted by the WIC Program.

The Board also finds that the WIC Program lacked personnel and
resources to check prices of stores in Region 2, Service Area
14. The Board likewise finds that had the true prices of the
offerors been known, to include the Pricing of eggs as
discussed in Section C below, the Appellant's Martin's #3s
would have been ranked high enough pursuant to the RFP criteria
to have been awarded a WIC vendor contract pursuant to uniform
application of all the RFP selection criteria.

C. Low Cholesterpl Eggs

Offerors were to submit the price of their highest shelf price
product for the various WIC foods as their price offer as of
the date of the offer (price proposal). Appellant contacted
the WIC Program prior to submitting its proposal and was
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advised that low cholesteral eggs5 must be included as tkre
highest shelf price item if stocked on the date set forth in
the price proposal. Such contact was oral.

33. Pursuant to this advise Appellant submitted a price for the locw
cholesterocl eggs that was $1.02 Ligher than the price for its
next highest price egg {non low cholestersol). ther offerors
{in the service areas involved in this appeal) submitted a
price for a non low cholestercl egg rotwithstanding that they
kad on their shelves the higher priced low cholestersl egg on
the date of their price cffer. Notwithstanding the advise of
the WIC Program to Appellant, no addenda giving similar advise
was sent to prospective offerors. However, reducing Appel-
lant's price by $1.01 would nct result in a change in ranking
in the Westminster or Hagerstown area. Therefore, Appellant
would not solely for this reason have been awarded a contract
had it not submitted a price based on its low cholesterol egg
pPrice. (Compare prices as set forth in the charts at pPp. 6 and
1l supra). Eowever, the £1.0: price factor when combined with
the undercharging described above in Findings of Fact 16, 17,
18, 30 and 3! does result in a change in ranking pursuant to
which Appellant wculd te awarded a contract.

Decision

The RFP on page 17 states that "vendor quocta established for the

designated service area within the region (a ratio of 1 vendor for

each 300 active participants in the service area)". Appellant
asserts that the WIC Program improperly applied the 200 to 1 ratio
of WIC participants to WIC veandors in determining how many WIC

: The RFP allowed "Medium cor large eggs" but did not allow
"Eggs substitutes; extra large eggs.” Appe!lant was concerned that
the WIC Program might consider low cholesterol eggs as an egg sub-
stitute. The record reflects, however, that offerors should have
reascnably read the RFP as allowing and the-efore regquiring the
Pricing of low cholesteral eggs if such e€ggs represented an offerors
highest shelf price egg. The WIC Program also orally advised
Appellant that low cholesterol eggs could only be used until Octcker
1, 1993,

b+
[6)%
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vender contracts to award. Appellant argues that the WicC Program
should have rounded up rather than rounded down when focusing on the
Hagerstown area WIC populatior such +hat eight (8) rather than six
(6) vendors should have been awarded contracts in the Hagerstown
area based on WIC participant population. £ eight stores should
have been awarded contracts, Appellant's Martin's 58 and 76 would
have been awarded con:racts. The WIC FProgram determined not *o
round up. Therefore, based on the finding that there are 2,093 WIC
participant residents in zip cods areas numbered 21740 and 21742 in
the Hagerstown vicinity, the rounding down to 18C0 to produce six
(6) vencdors® results in a ratio of 348 to 1 (six (6) divided intc
2093 equals 348). Rounding up the 2093 to 2100 on the other hand
would result in award to seven (7) stores because seven (7) times
300 eguals 2100 and achieves the precise 300 tc 1 ratio.

In like manner based on a finding that there are an additional
62 persons to be included in a proper application of the zip code
criteria which would incorporate substations, eight stores would be
awarded contracts. Adding 62 persons results in a total WIC
participation population in the Hagerstown area of 2,155.
Application of seven (7) stores to 2,155 derives a ratio of 307 to
1. Rounding up to 2,40C would provide for eight (8) stores and
achieves a ratioc of 300 to 1.

As noted the RFP provides that "vendor gucta established for
the designated service area within the region (a ratio of 1 vendor
for each 300 active pariicipants in the service area)." There is
no direction in the RFP concerning rounding up or rounding down.
The question then becomes whether the internal decision by the WIC
Program to only round down was arbitrary and capricious relative to
the application of rational selection criteria under the RFP. The
300 to 1 ratio only provides a mathematically precise 300 partici-
pants toc one store where *hers are ezactly 300 participants irn a

service area. Rounding down is consistent with the agency's overa!?

! Six (6) times 30C eqguals 1800 which produces a 300 to 1
ratio if six (6) stores are awarded a W’7 vendor contract.
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goal in this procurement to reduce the number of WIC vendors
statewide due to budget constraints.

This Beoard may not substitute its judgment for that of the
agency. We decline to find that the decision by the WIC Program to
only round down made the selection process arbitrary and capricious.
The decision to only round down is not inherently unreasonable.
Compare PFuijitsu Business Communications Systems, MSBCA 1729,
September 17, 1993 at pp. 32-33. We deny Appellant's appeal on this
ground.

Appellant contends that in order to have all ocfferors competing
on a level playing field its price for eggs should be reduced by
$1.01 because it was orally advised by the WIC Program that the RFP
required offerors to submit as their highest shelf price the price
of low cholesterol eggs if the offeror stocked low cholesterol eggs.
Citing Capitol Dental Supply, Inc., MSBCA 1351, 1355, 2 MSBCa
¥161(1987) and J&L Industries, Inc., MSBCA 1230, 1 MSBCA §98(1985)
and COMAR 21.05.03.02E, Appellant contends it was entitled to rely
on such advise. DHMH on the other hand, citing several federal

cases including Appeal of Sol Mart Janitorial Services, 87-2 BCA
19713 (1987) and Protest of Rocky Mountain Trading Co. Systems
Division, GSBCA No. 10844-P-R, 91-1 BCA 23589(1991), contends that

Appellant relied on such advise at its own risk, no addenda need
have been issued and that the Board should accept the interpretation
of other offerors that low cholesterol eggs were not allowed by the
RFP. The Board finds that low cholesterol eggs were allowed by the
RFP and notwithstanding that such eggs would not be allowed at the
time of contract performance in October of 1993 were required to be
priced and included if the low cholesterol egg was the highest shelf
priced item at the time of submission of offers in June of 1993.
Accordingly, to maintain a level playing field Appellant's price
should be reduced by $1.01.

We, therefore, sustain Appellant's appeal on the ground that

had the WIC Program had the resources and personnel to check
offerors prices in the Hagerstown and Westminster areas, Appellant's
Martin's 36, 58 and 76 would have received a higher score based on

ig
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price than offerers located in these areas who were awarded WIC
vendors actually received. Based upon uniform application of the
revised prices of the cfferors to include a reduction of Appellant's
ecgs price of $1.01 and all other RFP selection criteria Appellant's
stores would kave been awarded contracts. See Findings of Fact Nos.
17, 18, 30, 31, 32 aad 33.

Therefore, it Is Ordered this 2%;3__ day of March, 1994 that

Rppellant’s appeal is sustazined for the reasons set forth above.

=

Catecs /%a,bjz?/ Via W&M@

Robert B. Karrison III
Chairman

I concur: Z \M
Nezl E. Malone

Sheldon H. Press E.
Board Member Board Member

Certification

COMAR 21.10.01.02 Judicial Review.

A decision of the Appeals Board is subject to judicial review
in accordance with the provisions of the Administrative Procedure

Act governing cases.

Annotated Code of MD Rule 7-203 Time for Filing Action.

(a) Generally. - Except as otherwise provided in this Rule or
by statute, a petition for judicial review shall be filed
within 30 days afier the lates*: of:
(1) the date cf the order or action of which review is
sought;
(2) the date the administrative agency sent notice of
the order cr action to the petitioner, if notice was
required by law tc be sent to *the petitioner; cr

lg
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(3) the date the petitioner received notice of the
agency's order or action, if notice was required by law
to be received by the petitioner.

(b) Petition by Other Party. - If one party files a timely
petition, any other person may file a petition within 10 days
after the date the agency mailed notice of the filing of the

first petition, or within the period set ferth in section {z),
whichever is later.

* * *

I certify that the foregoing is a true copy of the Maryland

tate Board of Contract Appeals decision in MSBCA 1764, appeal of

GIANT FOOD STORES, INC. T/A MARTIN'S FOOD MARKETS Nos, 36, 58 & 76
under DHMH Refusal to Award Contract Under WIC Vendor RFP.

Priscilla
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