BEFORE THE .
MARYLAND STATE BOARD OF CONTRACT APPEALS

In the Appeal of COPELAND &
ASSOCIATES, INC.

Docket Nos. MSBCA
Under Contract No. 1408, 1431 & 1576

IMA/CS-06/88-324

June 17, 1992

Equitable Adjustment - Anticipatory profit is not allowed by the
General Procurement Law for work not performed. The Board noted
that an exception might exist for willful breach under certain

circumstances not present in the instant appeals.

Contract Interpretation - When the meaning of a contract is clear
and unambiquous it is inappropriate to consider extrinsic evidence

to explain a party's different interpretation of its meaning.

APPEARANCES FOR APPELLANT: Susan K. Gauvey, Esq.
Paula M. Junghans, Esdq.
Maria F. Howell, Esq.
Michael C. Cranston, Esq.
Venable, Baetjer & Howard
Baltimore, MD

APPEARANCES FOR RESPONDENTS: Joseph P. Gill
Mark J. Davis
Dana A. Reed
Assistant Attorneys General
Baltimore, MD

OPINION BY CHAIRMAN HARRISON AND MR. MALONE

Three final decisions of the Department of Human Resources
(DHR) procurement officer are under appeal in these consolidated
proceedings regarding the captioned contract between Appellant
(sometimes referred to herein as CAI) and DHR and the State
Department of Health and Mental Hygiene (DHMH):' the decision to
terminate Appellant for default for failing to repay a $1.2 million
advance by October 31, 1988 (MSBCA 1431); the decision to deny
Appellant a fee on the March 29, 1988 backclaim ($609,220)2 (MSBCA
1408); and the decision to grant damages of $3,175,768 to the State

1Appellant is essentially Mr. William C. Copeland operating as Copeland and
Associates, Inc. The Respondents are sometimes referred to herein as "State."

2.A.ctually $609,215.51. Monetary amounts herein are sometimes rounded to the
nearest dollar.
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for unrealized budgeted savings for Ef 1988 and FY 1989 and
asserted reprocurement and project maintenance costs flowing from
the alleged default (MSBCA 1576). Inter alia, Appellant seeks an
adjustment of approximately $40,000,000.00 relating to fees it
claims it earned prior to termination or would have earned had the
contract not been terminated.

The contract at issue herein was, by its terms, a contract:

{to] provide the services . . . for the
purpose of enabling the maximum number of
disabled and potentially disabled General
Public Assistance and State Medical Assistance
recipients and applicants to receive SSI/DI,
Federal MA and other benefits to which they
are entitled . . .. During the first 24
months of this Agreement, CONTRACTOR will
research the current GPA population and all
new applicants and enroll all who are
presently or potentially disabled into the
Program. A minimum of 6,500 recipients will
be screened for eligibility for federal
Medical Assistance for the disabled.

Contract, § I(l).

The provision of such services, discussed in more detail
below, would reduce State general fund expenditures for medical
assistance payments and general public assistance payments.
Conversion of persons to Federal Medical Assistance would result in
50% of State medical payments being reimbursed by the Federal
Government. Conversion of persons who were general public
assistance (GPA) recipients to entitlement to Supplemental Security
Income (SSI) and Supplemental Security Disability Insurance (SSDI)
would eliminate the State general public assistance payments to
such persons as well as automatically entitling such persons to
Federal Medical Assistance upon conversiocn to SSI and a potential
for an even greater share of federal entitlements for medical
expenses for those on SSDI. The subject services are sometimes
herein referred to as the "GPA-SSI Project" or "revenue project" or
"DEAP project". Federal financial participation to be gained from
such services is sometimes referred to herein as FFP.

Findings of Fact
A. Contract Formation

1. In early 1986, DHR began to explore ways to enhance agency

2
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revenue to better serve its client medical assistant and general
public assistance populations.

2. Subsequently, in April of 1986 DHR issued a contract to
Appellant for $48,000 to generate a preliminary study concerning a
number of specific revenue enhancement ideas, including the
claiming of federal funds for medical assistance and general public
assistance clients through conversion of the disabled and
potentially disabled among such persons to entitlement to Federal
Medical Assistance (FMA) and Supplemental Security Income (SSI) and
Supplemental Security Disability Insurance (SSDI) ("GPA-SSI
Project").

3. Pursuance to Appellant's contract, Mr. Copeland visited
Maryland in the summer of 1986 and met with a number of DHR
employees to explore revenue enhancement ideas. Mr. Copeland
issued his final report in March of 1987 evaluating various revenue
enhancement ideas and suggesting how the State might implement
them.

Prior to issuing the final report, Mr. Copeland provided his
conclusions regarding various revenue enhancement proposals id
draft sections. The draft section which addressed GPA-SSI revenue
enhancement and eventually became "Appendix A" to the contract at
issue herein was completed in October 1986. At that time, October,
1986, DHR had not determined how, or whether, any of the proposed
revenue enhancement projects would be implemented.

4. However, in late 1986, DHR proposed to the Department of
Budget and Fiscal Planning (DBFP) and to DHMH that the GPA-SSI
Project be implemented, offering several different scenarios as to
its operation, including the possibility of State management or
hiring a contractor at a fixed fee.

5. Also at about this time both DHMH and DHR conveyed to DBFP
proposed reductions in their budgets for FY 1988 and FY 1989 based
on Mr. Copeland's estimates of what a GPA~SSI revenue project could
recover for the State. DBFP agreed with those reductions and DHMH
and DHR made the reductions in their proposed budgets.
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6. The contract at issue herein aéknowledges the estimated
budget reduction projections for FY 1988 by requiring that the
contractor "take all reasonable actions necessary to achieve
savings [of $4.35 million]."” Contract § I(2).
7. At the beginning of 1987, negotiations for Fhe contract at
issue on a sole source basis began between Appellant and the
State (DHR, DHMH and DBFP). Initial savings projections in the
DHMH and DHR FY 1988 and FY 1989 budgets envisioned a start date
for the project in the early spring of 1987. However, contract
negotiations took longer than anticipated due to the inability to
agree on what percentage of the State savings Appellant would be
entitled to as a fee for persons converted toc Federal MA and/or
85I/DI, the methodology for calculating what activity the fee
would apply to and the lack of State experience with the type of
procurement involved. Variocus fee structures based on a
percentage of State savings were discussed, with Mr. Copeland
proposing a higher or lower percentage fee based on the degree
the State was willing to fund and staff his operations.

The parties finally agreed upon a fee of 28% of the actual
general fund savings resulting from the Appellant's activities
for each recipient of GPA and/or State Medical Assistance
converted to entitlement to SSI/DI, Federal MA and other non-
State benefits for a period of 36 months after the date of
eligibility.3 Appellant had wanted a higher percentage fee. As

-

3 Appellant's right to fees is addressed in § II(2) of the
contarct, pp. 11-13. Relevant subsections are gquoted below.

(A) DHR will pay CONTRACTOR 28% of the actual
savings realized to DHR from General Publie
Assistance payments, and toc DHMH from State-

_only Medical assistance payments for the first
three years of receipt of federal payments by
each recipient who is accepted for S$SI and/or
federal MA, as a result of the CONTRACTOR's
efforts.

(E) The eligible period for determining the
CONTRACTOR's fee is 36 months from the date

4



a guid pro guo for a fee at the 28% level, the State agreed to
advance Appellant up teo $1,200,000.00 (sometimes referred to
herein as 1.2 million) for start up costs with a provision that
all funds advanced be repaid by Appellant by October 31, 1988.
The contract went into effect on July 7, 1987, the date of
execution by the last signatory party, DHMH.
8. As noted above, the draft section of the 198¢ exploratory
contract which addressed GPA-SSI revenue enhancement was
incorporated into the contract at issue herein as Appendix A and

the contract, as signed, obiigated Appellant to:
. execute the Program in accordance with
the conceptual model in Appendix A . . . . As
2 minimum expectation, the hypotheses and
pProjections contained in the CONTRACTOR's

each person is eligible for federal MA and/or
5SI/DI or other non-State benefits.

(7) -+« Upon the date that a recipient is
determined eligible for federal Medical
Assistance for the disabled (Category 29) by
the Medical Review Team, the CONTRACTOR shall
have fully earned, subject to the provisions

of ... § II(2)(G) ... hereof, the agreed upon
percentage of the actual general fund savings
for the entire eligible period ... unless

the person is [finally determined
ineligible, ages out, moves out of State or
dies].

(G) 1f the contract is terminated while there
are any persons who have been determined
eligible for federal MA for the disabled
(Category 29) for whom the application process
for 881 ... is underway and approval is
pending, ... the parties will negotiate and
calculate a net valuation of the CONTRACTOR'S
_right to fees for those persons determined
eligible for federal MA for the disabled
(Category 29) based on savings the
CONTRACTOR would have derived from such
proportion of those persons [who the parties
agree would likely be eligible for SSI were
the application process continued to
compieticn].
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report (Appendix A) . . . ‘shall be followed
to the extent of screening all persons found
to be in the highest 20% of Medical
AsSsistance users in the current GPA
population.”™

Contract, §I(1). The contract alsc required Appellant after this
initial screening of the highest 20% of the MA users in the GPA
population to conduct further screening to screen a minimum of
6500 recipients of State General Public Assistance and State
Medical Assistance for eligibility for Federal Medical Assistance
for the disabled.

Aprendix A to the contract, the conceptual modeil which the
Board finds to have been based on valid assumptions, obligated
the contractor to:

a. Put the 5,500 mos: handicapped GPA
recipients on MR by the end of January 1988,
using specially-trained (possibly non-state)
Medicaid and VOC/Psych review teams.

b. Put the 5,500 persons through the SSI/DI
application process with the Disabillity
Determination Unit (DDU) and Social Security,
using the MA workup material, a new targeted
case management unit for representation and
follow-along in the appeals process,
purchased legal services at the
Administrative Law Judge (ALJ) appeal level,
with the expectation of 4,250 persons moving
from GFA to SSI or SSD: (er both). Aall 5,500
would enter the initial application process
by the end of February 1588. 3,780 cases
would be through the approval process by 24
months after project start. The rest would
need up to three more yYears.,

Appendix A, p. 18.

9. In more comprehensive terms the contract required Appellant
to provide personnel and/or capabilities by various dates between
February 15, 1987 and April 1, 1988 (which dates were
subsequently extended by the mutual agreement and/or action of
the parties) to accomplish the following:

"I(3)(B) oOn or before September 15, 1987, CONTRACTOR shall have

in place:



1. Essential staff, plus the research and Medical
Review Team capabilities for the first persons to enter the
Program, at_a minimum beginning rate of 100 persons per month,
and implementation of the Program according to the program model
(Rppendix A).

2. Cooperative agreements executed with Disability
Determination Services, Social Security Administration, and other
needed cooperative arrangements.

3. A research project to validate the assumptions upon
which the project model cost and savings projections are based,
and thereafter, CONTRACTOR will Propose necessary revisions to
the Agreement. CONTRACTOR will:

(a) Document the potential eligibility of the
total GPA population.

(b) 2lace all potential eligibles into groupings
Prioritized in reiat:ion to Program goals, and

{c) Propose revisions to the Program model, cost
and revenue projections to be submitted to the DHR Project
Officer.

(C) or bdefore December 15, 1987 CONTRACTOR shall:

1. Have all staff, Medical Review Team and case
management subcontracts in place; and

2. Execute an in-depth analysis of the GPA
population, with revised revenue projections for FY 88 and 89,
plus further mode! changes, with quarterly updates thereafter.

(D) On or before December 15, 1987, the CONTRACTOR
agrees to lay out, test and implement a set of tasks, and outcomes
for an automated (batch based processing) system, and thereafter,
but no later than April 1, 1988, an automated System which will
be based upon the use of a Series 1l Digital Egquipment
Corporation mini-computer {(or equivalent) and software providing
for interactive operation. The CONTRACTOR will present a
detailed plan for the system,including hardware and software
specifications, for review and approval by DHR, DHMH and as
required by law to assure its compatibility with other DHR/DHMH
systems and reasonableness as to capacity and cost of the system.
The system will have the capacity to:

l. Select cases from the current GPA caselocad
with high potential MA and SSI eligibility;

2. Provide a simpie statistically tested method
of screening new cases coming onto the GPA caselocad for high

7
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MA/SSI/DI potential;

3. Track all cases throughout the MA/SSI/DI (or
other program) eligibility process;

4, Provide a tickier system to meet all
SSI/DIl/etc. appeal reguirements;

5. Utilize existin? State data processing
capabilities in AIMS, AMF ancé MMIS® to prevent duplication and
Unnecessary expense.

(E) On or before December 15, 1987, CONTRACTOR shall
develop forms, procedures and traiaing to enable income
maintenance workers in local departmenits to identify potential
SSI/DI eiigibles and refer them to the CONTRACTOR, along with a
copy of an executed Form 340 autherizing GPA reimbursements for
each candidate. Each person properly referred must be reviewed
by CONTRACTOR for acceptance into the program and reasonable
justification provided by CONTRACTOR to DHR for any persons
denied entry.

(F) On or before February 15, 1587, CONTRACTOR shall
have in place an executed legal services Agreement to cover
performance of the Services specified in §I(l)(E) [representation
before an ALJ, Grant Appeals Board and/or Federal District
Court].

(G) CONTRACTOR shall develop and continue to refine
specific indicators for probable eligibility and, using extract
data (magnetic tape, diskette, hard copy) from the State's data
bases, as specified in the memorandum of understanding
contemplated by [in] § I (3){(A)(l), periodically screen and
process all current recipients shown to be potentially eligible.

(H) CONTRACTOR shall plan for State takeover of the
program upon termination of this Agreement including necessary
training of DHR and DHEHMH staff.'” [The contract term was to end
June 30, 19%2].

10. DEAP Project cost and returns were estimated in Appendix A
to the contract. It was estimated the project would cost $15
million in State general funds (assuming Federal financial
participation was available) over five years and that the project
would return about $95 million in State general fund savings over

five years. During eighteen months in FY 1987 and FY 1988

‘ AIMS (Automated Income Maintenance System), AMF (Automated
Master File), MMIS (Medicaid Management Information System).

8



{January 1987 through June 1988) it wﬁs estimated that the
project would return about $31.7 in State general fund savings
for a net return of $23.7 million during those two budget years.
1i. As noted above it was estimated in Appendix A that of the
5500 most handicapped persons, 3780 would be through the S5i1/DI
approval process by 24 months after project start’ and that
conversion of the remainder woulé reguire up to three more
years.E

The contract also capped f2e entitlement to 28% of State
savings attributable to any g:iven person converted for a period
of 36 months and consistent with the 5 year term of the contract
the contract provided that the Appellant would enrcii no new
persons into the program after June 30, 1589.
1l2. The detaiied efforts and procecdures required to be
undertaken or foliowed by the Appellant to earn its fee relative
to any given person convertied were not spelled ocut in the
contract, but were left for resolution through a Memorandum of
Understanding (MOU) to be subseguently negotiated? by the
parties.
13. The MOU (executed on January 29, 1988} to include a detailed
Operating Procedures section incorporatec therein by reference
describes how a case becomes eligible for FMA. As the first step
the Rppellant files the DHMH Titie XIX avplication, along with

: it is well to repeat here that conversion te SSI which
relieves the State from making any GPA payments to such persons
aiso automatically confers Federal Medical Assistance eligibility.

' It was also stated as an assumption in Appendix A that 4400
mecical assistance users in the GPAR population would "alimost
certainly” meet disability standards for Federal MA and that a
significant number of these persons would be eligible for SSI/DI
and ultimately Medicare.

" see the contract, ». 3, § I(3)(A)3, reguiring Appellant to
execute or effect a Memorandum of Understanding - "spelling out the
methods for documenting General Fund Savings resulting from the
CONTRACTOR'S efforts and the methods and procedures for caiculating
the CONTRACTOR'S fee."
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supporting medical and financial eligibility documentation, with
the DEAP Medical Assistance Unit (DMAU). Thereafter, the DMAU
fﬁrwards the medical documentation to the Department of Human
Resources Medical Review Team (DHR MRT) for a de?ermination of
whether the client is medically eligible; and the DMAU determines
whether the client is financially eligible. MOU, Operating
Procedures § II B APPROVAL FOR MA pp. 29-32.

IZ both determinations are positive the DMAU notifies DEME
to convert the case from GPA tc FMA. MOU, Operating Procedures
Pp- 30, a 3. However, if the DHR MRT finds the client medically
ineligible, the case is sent back to Appellant. id., p. 32, ¥ b.

Appellant agreed to establish the Disability Entitlement
Advocacy Program, Contract, I(!), and in the MOU, Appelilant
agreed to accept responsibility for all work necessary to
establish FMA eligibility. Inter alia Appellant agreed to:

Complete documentation necessary to establish
medical eligibility for FMA (MOU, Operating
Procedures, p. 26, 3);

Organize and pay for a separate DHER Medical
Review Team [DER MRT] to establish medical
assistance eligibility for FMA (MOU, p. 18,
Yi0);3 ) .

?While Appellant did this by subcontract with Immediate Care,
Inc., entered into on February 1, 1988, Appellant argues that it
had an in-house MRT, i.e., the Medical Documentation unit under
Mrs. Patricia Caudle consisting of Copeland Associates, 1Inc.
employees [see text below] and asserts that this unit constituted
the "MRT" required to be provided by the contract. We find
otherwise. The contract does not say the Medical Review Team is an
in-house Medical Documentation unit. The MOU, refers to the CAI
Medical Documentation staff (MOU, Operating Procedures p. 26), as
an entity apart from the Appellant's MRT (id., p. 28) and the DHR
MRT (id., p. 29).

The contract provides that Appellant will "[e]nter inte
subcontracts to obtain staff qualified to carry out disability
eligibility determinations in accord with federal standards ...."
CAI had no subcontract with the Medical Documentation unit, which
consisted of its own employees. CAI did have a subcontract with

10
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Reimburse DHR for costs related to establishing a

separate unit to determine and redetermine technical

and financial eligibility for FMA (MOU p. 18, 99).
14. As noted, on 29 January 1988 the Memorandum of Understanding
(MOU) was executed. The contract [Agreement] of July 7, 1987 to
include Appendix A and the MOU including the Operating Procedures
attached thereto and made a part thereof constitute together the
contract documents or coniract at issue herein.
15. Thus, the contract documents, i.e, the contract, require
that in order fer a case o be eligible for FMA "as a result of
[Rppellant's] efforts,” Appellant must establish both medical! and
financial eligibility, Appellant only earns a fee if it
successfully completes becth elforts. The creation of the DMAU
and the DEE MRT as entities separated from Aprpellant's control
“as agreed to 5y the parties to lend the appearance of
impartiallity to the DEAP Project.

B. Contract Performance

16. ©On July 7, 2987, Mr. Gene Lourey, a person experienced in

Immediate Care, Inc., the DHR MR?, which carried out disabillity
eligibillity determinations ia accord with federal standards for
CAI cases,. The MRT makes federal disability determinations "in
accordance with ... federal requirements, " Contract, p. 4, which by
regulation regqu:ired physician and social worker review. Neither
Mrs. Caudle nor anyone in her unit were physicians or social
workers. Mrs. Caudle did no* refer to herseif or her unit as the
Appellant MRT, nor did Ms. Hartstein [see test below], Appellant's
Program supervisor. The State d:id aot understand that the Medical
Documentation unit was the contract MRT.

To get the case on FM2 requires an actual medical eligibility
determination by Appellant's subcontractor, Immediate Care, and an
actual finanecial eligibility determination by the CAI funded DMAD.
The State_does not realize actual savings by an in-house "finding"
of eligibility by Appellant.

Appellant also had a subcontract with Delmarva Foundation to
Provide case assessment and recommendations as the Appellant's MRT,
See the MOU, pp. 10-1i, ¥4, and MOU Operating Procedures, p. 28.
However, Appellant does not contend that Delmarva is the MRT
required by the contract. Appellant sent only five cases to
Delmarva and spent only $247.50 on this consulting organization.

11
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data processing and systems analysisf'and listed in the contract
as one of the "key personnel™ arrived in Maryland- to begin
contract performance. Mr. Copeland and Mr. Harold ShippeeEl

were also present for a period of time in July of 1987, and Bruce
Copeland, Mr. Copeland's brother, arrived in August, 1987 te
attend to the details of the logistics of quarters and lodging
and was in Marylaand from time to time through December, 1987.

:7. By August, 1287 Appeliant had hired Ms. Phyllis Hartstein
and Mr. William Horne, individuals with experience in human
services management in New York to head project impiementation
and operations. Eowever, no workers to implement and operate the
program were hired until October, 1987 and Mrs. Caudle who was to
hire and supervise medical documentation workers was not hired
until late December 1987. Appellant did not have adeguate staff
to implement and operate the program in place until February,
1988 anc even as late as May 1988 a draft Procedures Manual
required to be developed by Appellant for DERP project operation

had nct been finally completed.

Key persconnel identified in the contract (Appendix B),
Messrs. Copeland, Iverson and Lourey, were "considered to be
essential to the work being performed under this Agreement." Mr.
Lourey had operated with Appellant pursuant to oral agreements on
a number of projects in other States.

-* The focus of the DEAP project was on Baltimore City
(Although it was expanded to certain counties in the July to
August, 1988 timeframe) and references to Maryland generally mean
Baltimore City as the specific geographic location.

=~ Mr. sShippee had previously performed consultant services for
the State and in 1986 had suggested to certain DHR cofficials that
Mr. Copeland, a former colleague, might be able to assist in
revenue enhancement initiatives. For the contract at issue, Mr.
Shippee provided consultant services to Appellant as an individual
and as an officer and stockholder of Copeland & Asscociates of
Maryland, Inc., formed in October of 1987. While it was regquested
by Appellant that the contract at issue herein be transferred to
Copeland & Associates of Maryland, Inc., this never occurred
because the State did not believe that the Board of Public Works
would approve such a transfer. Copeland & Associates of Maryland,
Inec. was merged into Appellarnt in December of 1990.

}-*
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18. Appellant as required by the MOU did establish the DHR MRT
by subcontract with Immediate Care, Inc. on February 1, 1988,
The DMAU, funded by Appellant and staffed with contractual
employees hired by the State and supervised by DHR, was fully
operational by Rpril 25, 1988-I,

By March 24, 1988, Appellant had commenced the process of
conversion tc federal entitlements for only 35 persons. BAs of
April 15, 1988 fewer than 15 of Appellant's clients had been
converted from State Medical Assistance tc Federal Medical
Assistance and none had completed the transfer from GPA to SSsI.
Nevertheless, the Statse stipulates that by November 9, 1988 748
persons had been precessed through both the DHR MRT and the DMAU
for purposes of =Ma eligizility. The state further stipulates
that of these 748 persons 433 were eventuaily placed on S5 as a
result of Appellant's efforts.

18. Commenciag in August of 1987, the State began to pay
cecnsultant fees and expenses (through Appellant) toe Mr. Copeland,
Mr. Lourey andé Mr. Shippee pursuant to the $1,200,000.00 advance
payment provision of the contract. By the time the MOU was
executed at the end of January, 1988, Messrs. Copeland, Lourey
and Shippee had been paid aprproximately $141,000 in consultant
fees and expenses out of the funds advanced by the State pursuant
to the advance payment provision of the contract.-’ These
consuitant fee payments continued, albeit at a reduced rate ($500
a day rather than $1,000 a day) and along with other expenses,
particularly payments of $68,334.02 o ERIM Corporation-!

? In the interim, financial and technieal eligibility
decisions were made on an ad hoc basis by borrowed staff.

3 M, Bruce Copeland was paid $31,540.33 for his activities
in Maryland relating to the logistics of quarters and lodging.

- ERIM Corporation was a Minnesota corporation retained by Mr.
Lourey to provide services in support of Appellant's obligation
under the contract to provide the capability to research and Screen
the highest 20% of sState Medical Assistance users, to develop an
automated system for case tracking and management and to assist in

13
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between August 15, 1987 and December 31, 1987 and payments of
$335,476.16-to ERIM Corporation between January 1, 1988 and
October 6, 1988, created a serious cash flow problem for
Appellant in terms of operating the DEAP projeci since no
substantial fees were earned by it for DEAP project conversions
until the summer of 1988 when it began to actually convert
rersons to Federal Financial Participation pursuant to its
contractual obligations.

20. In order to assist Appellant with its cash flow problems,
the State in the MOU agreed to permit Appellant to receive fees
for certain "back claim" work. A back claim is a method of
capturing State savings for items passed over for a variety of
reasons in the State's previcus annual Reconciliation Run.-*

The State had for many years prior to the DEAP project performed
2 massive transactional comparison of one set of data to another
set of data at the Baltimore Data Center of the flow of medical
benefits and federal participation through the Federal Health
Care Financing Administration (ECFA) in those benefits. The
comparison which will give a gross menetary amount of how much
the State owes the Federal Gevernment or vice versa involves a

massive amount of data. Accordingly, State policy was to print a
copy of only one of every 100 comparisons for individual cases.
The information compared by a Reconciliation Run is dynamie and
therefore reflects the status of the accounts only for the date
the run is undertaken.

21. The MOU provided in relevant part in regard to back claims:

As a potential CAI interest involving a right
to contingent compensation, such "backclaims"
relate:

(A)  to that population for which on 6/15/87 there

the development of follow on procedures to maintain and enhance
Federal Financial Participation.

.-

> Run is the term used by data processing personnel at the
Baltimore Data Center to describe comparing one set of data to
another set of data.

14



existed a right to calculate and claim for
costs of services rendered during periods
prior to that date and not claimed for as a
"ecurrent” claim, and

(B) to that population pius others who became GPA
recipients on or after 6/15/87 for services
rencdered to them during an eligible period
frem before 6/:15/87 and up to 1/1/8.

[I]t is expressly understood and agreed that CAI
makes no claim with respect to any such "backclaim"
prepared, and filed feor federal payment prior to
11/1/87 by DEMH....[{Bly 11/1/87, it was clearly
established that CAI had participated in discussions
and disclosures and shared technical! information
respecting "backclaims" sufficient to establish its
right and interest in any claim filed thereafter with
respect Lo the undefined population and periods.

I 4

oU, po. 4-%,.

22. Appelilant began working on back claims. BRack claims were
filed at varicus times iz FY 1988 and FY 1989 and Appellant was
paid its fee of 28% of back claim recoveries in accordance with
the language of the MOU.

23. Appellant did not determine until the hearing of the appeal
that it had actually been paid $685,331 relating to back claim
fees for which it had claimed entitlement in its claims against
the State. Once it discovered during the hearing that it had in
fact been paid such amcunt for back claim work it withdrew this
claim,

24. Appellant continuss to assert that it is entitled to be paid
a fee of $586,423 for a back claim run by the State on September
23, 1987 and filed in December 1987-f reconciling transactions

in FY 1986, a fee of $609,220 for a back claim run by the State
on September 21, 1987 and filed in March of 1988 (MSBCA 1408),
fees of $223,818 for back claims (including pharmacy claims)
submitted after September 30, 1988 and fees of $72,394 and

¢ Apellant's first Proof of Costs, Appendix G-1, lists
$781,898.20 as the fee to which it is entitled for the State run on
September 23, 1987.

15
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$95,437 for back claims run in March and June of 1989 for FY 1987
and the first half of FY 1988 respectively.

25. Appellant argues that it is entitled to these additional
fees under the language of the MGU.- as noted above, the State
(DHME) had routinely made reconciliation runs, i:e. back claims,
on its own befcre Mr. Copelznd first came to Maryland. These
back claims often procduced an unusually large refuné to the
State. Concern that a fadera! audit could result in demand for
reimbursement of some of tkisg recovery and that the large
recovery-was an iavitation for an audit, the State decided to
split up recovery cf the back clzims and spread it out over
several future claims. The Appellant ran certain of those future
claims, and the State subiracted from Appellant's fees that
portion of the claim which ralated to the prior back claims
prepared [and filed] by the State. Appellant asserts it should
De paid fcr all back claims filed with the Federal Government by
the State after November 1, 1987 even if part of the amount is
included in a back claim prepared by the State prior to November
1, 1987. Hcwever, the MOU is clear. Entitlement for back claims
only attaches to those claims preparecd and filed with Appellant's
input subseguen* to November 1, 1987. The MOU does not entitle
Appellant to a Zfee for kack claims prepared by the State prior to
November 1, 1987 but nct filed with the Federal Government until
after November 1, 1987.

26, The GPA population is a dynamic rather than a static
population. During the course c¢f :the contract the actual number
of persons on the State GPA rolls declined by several thousand
from that estimateé in Appencix A (from approximately 22,000 teo
17,00Q). Appellant allegediy in response to such decline

U Additionally, Appellant seeks a fee under variocus theories
for projected late billings under back claims of $269,527, and
anticipatory Zfees Z2or pharmacy assistance back claims for the
period 12/31/88-6/30/92 of $805,263, and anticipatory fees of
$7,716,6%]1 for back claims f-om 1/1/88 through 6/30/89.
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requested that the DEAP project be expanded geographically into
other counties and entitlement areas. However, such decline did
not materially affect the projections and assumptions relating to
the number of persons who could be converted to federal '
entitlements. Further, the state did not guarantee the number of
persons who would be on the GPA rolls at any given time and
Appellant's projecticns in Aprendix A were estimates only. Nor
was the State acting contrary to the contract or otherwise being
unreascnable in its determinations not to expané the DEAP project
into the counties or te cther enti‘lement areas.

27. Mr. Copeland testified that as many as 50% of the GPA
population would beccme ccrnveriedé to federal entitlement, FMA
and/or SSI/SSDI, by so called "natural forces"; i.e., such
converson weouid cccur through the efforts of the GPA client
himself or the efforts of the State or others even if the DEAP
project had never been undertaken. Mr. Mark Friedman who was
appointed the State's project manager to oversee the DEAP project
in the spring of 1988 (and 1s also the procurement officer
herein) estimated more conservaiively that only 25% of the GPA
population would move by "natural forces™ (sometimes referred to
by the parties as "base line") to federzl entitlement status if
the DEAP prcject had never been undertaken. Accordingly, Mr.
Friedman reduced fee payments to Appellant by 25% to reflect this
reality. We find that such "base line" reduction i§ appropriate
in determining Appellant's fees under the contract documents.

The Appellant is only entitled to a fee for 28% of the "actual
savings" realized from receipt c¢i federal payments by each
recipient who is "accepted for SSI and/or federal MA, as a result
of the CONTRACTOR'S efforts." The base line or natural forces
reduction is consistent with the conceptual modeling approach set
forth in Appendix A to the contract which acknowledges that
certain persons would naturally move to federal entitlement
status while others would require some level of advocacy effort.
Stated another way, the contract as a whole cannot be reasonably

interpreted to require the contractor to only screen, i.e.,
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identify, the most likely 6300 candidates for conversion to
federal entitlement and be entitled to collect a fee for any of
those persons who were converted without any advocacy effort by
Appellant.
€. Contract Termination
28. 3By the end of Sep:iember, 1988, it was apparent that
Appellant would not be able to repay the $1,200,000.00 advance by
October 31, 1988. It was also chtvicus that although conversien
of GPA clients to federal fimancial participaticn had increased
to apprcximately 275 ia Sectemcer, 1988, the BRppellant’'s
estimates of conversions and actua! State savings as contained in
Appendix A of the contract which would be achieved through its
efiforts were anc would continue to be far off the mark.-’
29. By late October, 1588, the State had made payments to
Appellant or Appellant's consultants totalling approximately $3
milliern. t this time estimated General Fund savings resulting
from the DEAP project totalled approximately $2.2 million.
30. The parties commenced negectiations to mutually terminate the
contract on or about September 29, 1988. However, by late
October the parties were s¢ill several million dollars apart
regarding any possible settlement. 3
31. The contract provided fcr three methods of early termination
of the contract. Section IV provided:
IV. TERM OF AGREEMENT )
Performance under this Agreement shall
commence on June i3, 1987, and shall continue
through June 30, 1992. Enrcllment of new

rersons into the program will end on or
before June 30, 1589.

J——

-3 By October 31, 1988 only approximately 3500 persons had been
placed on FMA and approximately 40 had been placed on SSI.
Appellant's expenses and payments of consultant fees were averaging
$220,000 a month in the September/October 1988 time frame.
Appellant did contact the Maryland National Bank and the 0ld Stone
Commercial Corporation in the summer of 1988 to enguire about a
loan to fund the project. However, Appellant never executed a loan
application.
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The parties, however, may mutually agree in
writing to an earlier termination, or DHR, in
its sole discretion, may, after consultation
with DHMH serve upon the CONTRACTOR a written
notification of an intenticn to terminate the
Agreement as of sixty (60) days or more frem
the date of receipt of such notice, pursuant
to either Section V(5) or (6} of this
Agreement,

Section V, paragraphs (35) and {6) provided:

(5) Termination for Convenience: The
performance of werk under this Agreement may
be terminated by DER, after consultation with
DHME, in accordance with this clause in
whole, or from time to time in part, whenever
the Prcject Cfficer shall determine that such
termination is in the best interest of the
State. DER will pzy all reasonable costs
associated with this Agreemen: that
CONTRACTOR has incurred up to the date of
termination and all reasonabie costs
asscciated with termination of the Agreement,
fRowever, the CONTRACTOR shall not be
reimbursed for any anticipatory profits which
have not been earned up to the date of
termination.

(6) Termination for Default: If
CONTRACTOR fails to Fulfill its cbligations
under this Agreement properly and on time, or
otherwise violates any previsions of the
Agreement, DHR may terminate the Agreement.
Prior to terminating this Agreement, DHR
shall give CONTRACTOR thirty (30) days prioer
written notice of such default and if
CONTRACTOR has not cured such default within
the thirty (30) day period, DHR may, by
written notice within five (5) days after
expiration of this period, terminate the
contract. The notice shall specify the acts
or omissions relied on as cause for

“termination. All finished or unfinished
supplies and services provided by CONTRACTR
shall, at DER's option, become the State's
property. DHR shall pay CONTRACTOR fair and
equitable compensation for satisfactory
performance prior o receipt of notice of
termination, less the amount of damages
caused by CONTRACTOR's breach. 1If the
damages are more than the compensation
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payable to CONTRACTOR, CONTRACTOR will remain
liable after termination and DHR can . '
affirmatively collect damages.

Upon such termination, DHR reserves the

right, at its sole optiocn, after consultation

with DHMH, to continue all subcontracts.
32. 3By letter dated November 1, 1988, Mr. Friedman, who had alseo
assumed the role of procurement officer, advised Appellant that
it was in default for failure to repay the 1.2 million advance by
Cctober 31, 1988 and provided the 30 day notice for cure.
33. Appellant did not repay the 1.2 million by December 1, 1988
(or thereafter). Eowever, on cr about November 9, 1988, the
parties executed a documen: cailed "Preliminary Contract
Termination Agresment."
34. By letter dated December 2, 1988, Mr. rriedman advised
Appellant that its contract was terminated for default. The
letter stated that the "effective Gate of termination will remain
November 8, 1988, as specified in our Preliminary Contract
Termination Agreement of that date. "
35. However, the Preliminary Contract Termination Agreement, the
Board finds to represent a mutual "earlier termination” of the
contract pursuant to Section IV thereof set forth above.
Accordingly, while there is no dispute that Appellant failed to
repay the 1.2 millZon dollar advance, and was thus in default,
the purported termination for default as set. forth in Mr.
Friedman's letter of December 2, 1988 had no legal effect, the
parties having after lengthy negotiation that commenced in late
September mutually agreed io an earlier termination date of
November 9, 1988 by their execution of the November 9 Preliminary
Contract Termination Agreement which provided that: "The State
shall take-over the DEAP project on November 9, 1988 which the
parties agree is the actual termination date."
36. The DEAP project was turned over by the State to Chesapeake
Health Plan, Inc. on or about November 9, 1988. Subsequently,
the DEAP project work was turned over to Health Management
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Associates, Inc. (H}-m).:E Chesapeake last provided services to
the DEAP project in January, 1989; thereafter the services were
provided by HMA.

37. At varying times before the contract was terminated on
November 9, 1588, Appellant complained about the elements of work
it was required to perform by the terms of the contract and
attempted to maximize its revenues by having the State perform
certain of the tasks it was centractually obligated to perform.
Appellant, as explained atove, also sought to expand into other
areas of revenue ernhancement and to expand the DEAP project
beyond the geographic area of Baltimore City.

Appellant also asserted its belief during the hearing of the
appeals that the State deiiberately frustrated its efforts to
successfully pursue the DE2P p::c::;iect.:ﬁ The reasons suggested
by Appellant for the alleged deliberate frustration of the
project were (1) that the Staze believed it had made a bad
bargain by agreeing io pay Appellant a fee of 28% and believed it
could retain a greater portion of federal participation if the
DERP project were o ze taken cver by another contractor and (2)
dislike of Appeliant's operation displayed by Nelson Sabatini,
who, in the Spring of 1988, filled the position of Deputy
Secretary of DEMH with responsibility for the State's Medical
Assistance'program of which the DEAP project was a part.

38. The Board finds that there was no deliberate attempt by the
State to frustrate the Appellant's performance. The Board also
finds that Mr. Sabatini did not take or refuse to take any action
which adversely affected the Appeilant's ability to perform
pursuant to its obligations under the contract documents.

- HMA was formed using personnel and resources of Chesapeake
Health Plan, Inc. which initially provided the services for a few
weeks.

z There is an implied duty in Maryland State contracts that
neither party will do anything to frustrate the performance of the
other party. Calvert General Contractors, MDOT 1004, 1 MICPEL ¥ 5
(1981) at p. 5.
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39. Appellant also asserts that it was frustrated in its efforts
to convert GPAR and State MA persons to federal entitlemént, and
thus was unable to generate sufiicient fees to repay the 1.2
million, by (1) alleged unanticipated lack of cooperation in the
State bureaucracy and (2) allieged unanticipated lack of existing
State procedures and resources to deal with conversion of the GPA
population to federal entitlement, particularly in the data
processing area. We shall first discuss alleged data processing
ceficiences.

40. The contraci provided as follous concerning data processing
use and responsibilities:

"CONTRACTOR agrees to ... implement ... an automated
[case tracking] system [which] will have the capacity to:

54 Utilize existing State data prpcessing
capabillities in AIMS, AMF and MMIS‘ to
prevent dupiication and unnecessary expense.”

Contract, § I(3)(D).
* % *

"CONTRACTOR shall ..., using extract data (magnetic
tape, diskette, hard copy) from “he State's databases, as
specified in the memorandum cf understanding contemplated by §
(3)(A)(1) ... screen and process all current recipients shown to
be potentially eligible.”" Contract, § I(3)(G).

41. The contract does not make representations concerning the
guality, consistency or reliability of data in and among the
State's databases. Appellant agreed to perform the-contract
using State data processing systems "as is," i.e., (a) existing
State data in a specified format (magnetic tape, diskette, hard
copy), and (b) existing State data processing capabilities in
three different data processing systems (AIMS, AMF, MMIS).

42. The exact data to be used by Appellant was to be "specified
in the memorandum of understanding.” Contract, § 1I (3)(G). The
MOU, pp. 14-15, generally describes the data (DHER case records
and automated tapes; DHMH tapes and hard copy of MMIS data) and

L aIMS (Automated Income Maintenance System), AMF (Automated
Master File), MMIS (Medicaid Management Information System).
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the MOU, Operating Procedures, p. 22, specifies: DHR will provide
AIMS and SDXﬂ tapes; DHME will provide MMIS data; and Appellant
"will merge the DHR and DHMH data to create client profiles from
which cases will be selected in accordance with criteria
developed by car."™

These provisions of the contract and MOU are unambiguous,
Even if existing State data is "deficient”, and, as discussed
below, we do not find that it was for purposes of centract
performance, in both the centract and in the MOU (signed by
Appellant almost seven months after contract execution),
Appellant agreed to use existing State data and data processing
systems to perform the services called for in the contract.

43. Regarding the alleged data processing deficiencies,
Appellant focuses on the following asserted defects.

a. Multiple MA numbers.

MA recipients are assigned an eight-digit MA number by
the staii of the appropriate (i.e. the recipient's county of
residence) local departmen:t of social services. The first two
digits are the county of residence (e.g., 03 is Baltimore
County). The original assigned number is supposed to be
processed through to closure, but that is not always timely done,
so that the same individua: may have more than one MA number if
for example he changes his county of residence and receives a new
MA number before the old one is clcsed. :

The extent of this multiple MA number phenomena is not
ascertainable from the record. One study by the State of 46
recipients (.0025 of the 18,000 GPA population) found that 6
recipients had mcre than one MA number. We do not find this
study to be a statistically valid indiecation of the number of
persons having multiple MA numbers and, in any event, the effect
of this phenomena on the DEAP project we conclude is de minimus.

i SDX (State Data Exchange). The SDX is a tape provided by
the Social Security Administration which shows cases that have
become eligible for ssI.
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MMIS pays claims by recipient number; there were no duplicate
claims. Appellant selected high cost cases for processing
(producing 10,000 client profiles), even though scme recipient's
claims occurred under another MA number. For the few cases with
more than one MA number, the DMAU chose one number to use,
usually the most recent.

b. Missing Social Security Numbers (SSNs).

The record reflects that less than 3% of the GFA populaticn
éid not have a social security number listed in a data base.
However, SSNs are not reguired for GPR participation and a GPA
recipient without work histery may have no SSN. HCFA did not
require SSNs for FMA until 1%85. However, we find that the
absence of SSNs had nc adverse efZect on the DERP project because
Aprellant seiected cases for processing by MA number, not SSN.

c. Erroneogus SSNs.

Erronecus SSNs could be caused by State data device
operator error or SSA database errors. The extent of such errors
is unkncwn. However, Appellant selected cases for processing by
MA number, not SEN, so such errors would not have significantly
affected the DEAP project.

d. MMIS/RIMS/AMF Differences,

Data is not always the same between the three systems
because of human error in independent data entry and lag in
system updates. However, Appellant selected cases using the MMIS
eligibility file making RIMS/AMF differences redundent.

Appellant resolved demographic differences by reviewing current
AIMS demographic data supplied by DHR staff on a 24-hour
turnaround basis. Appellant also received AIMS tapes, enabling
it to review AIMS data itself.

e. MMIS/SDX Differences.

Some cases on the MMIS reflected as GPA were on the SDX as
SSI caused by a lag in updating MMIS with SDX and data entry
errors in SDX updating. The extent of this problem is unknown.
However, one study showed-T% of a 1341 GPA case sample on SSI, or

94 cases. The effect of such error we thus find to be de minimus
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even though it caused some wasted éxpenditures of effort on
individuals who were already receiving SSI.

44. The Board finds that whether considered singly or in
combination the above set forth alleged data deficiencies did not
adversely affect Appellant's ability to convert GE=a persons to
federal entitlements. The Board also notes that when Appellant
left Maryland in November of 1988 pursuant to the mutual
termination of the cocntract it had not yet completed the
automated case tracking system the contract reguired it to
implement.

45. Concerning other alleged deficiencies in State procedures
and resources Appellant principallyﬁ contends that it was at
risk in performance of its contract obligations due to alleged
audit trail-} ceficiencies in the State system which adversely
affiected verification that medical claims were made by eligible
providers enrclled in the Medicaid program Ior services provided
to eligible persons assuring that correct federally allowable
amcunts are paid :n calzulating and filing claims for FFP with
the federai goveramen:. Appeliant asserts that these alleged
audit trail defic:encies required it to develop its own
recordkeeping and documentation system to support a complete
audit trail for all federal claims associated with its cases to
ensure that State savings and hence Appellant's fees would not be
subject to federal disallowance. Appellant asserts. that those
efforts it was allegedly required to undertake to address its
audit trail ccncerns caused delay in implementation of the
project because of Appellant's alleged inability to "piggyback"

a4 Appellant also contended that the lack of a single State
applicatIon form for all federal entitlements hampered its
operation. The contract doces not require that the State provide
such a combined application form and, in any event, the record does
not support a finding that Appellant's operations were materially
affected by lack of a multi purpose form.

X an audit trail is a record that allows a federal reviewer
to verify that a claimed amount was paid for services rendered by
an eligible provider to an eligible FMA/SSI recipient.
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on the State's exlisting retroactive claiming system as
anticipated and caused alleged unanticipated additional expense
and allocation of data proﬁessing resources to development of the
audit trail. Such alleged expense and allcca:ionlof resources
Appeilant asserts aiso had a continuing affect on its ability to
convert clients to FFp.
46. The contract provided as Zollows on audit trail
responsibilities:

"As soon as reasonably possible, but ‘in no case later than

September 15, 1937 [later changed to November 1, 1987 by
agreement] CONTRACTOR shall ... effect the following:

---2(b)...[A]dopt procedures that will provide for a
detailed, easily accessible audit trail of each case and major
decision point, consistent with applicabie tederzl and STATE
laws and regulaticons. Contract, § 1(3)(a).

The CONTRACTOR hereby agrees to immediately reimburse DHR
and/or DHMH for any payments withheld from the State or
adjustments made in funds otherwise due *he State by the federal
government in copnection with any fees paid to the CONTRACTOR
under this Agreement; provided, however, that such reimbursement
shall not be reguired for payments withheld or adjustments made
by reason of any failure by DER, DHME, or any local department of
social services to comply with the terms of this Agreement."
Contract, § v(3).

47. Rppellant's responsibility under the contract was to affect
and document changes from GPA or State MA to FMA eligibility.h
Pursuvant to such responsibility, Appellant was to adopt
procedures that provide an audit trail "of each case and major
decision point," subject to loss of its 28% fee in the event of
audit disallowance should a federal reviewer determine, for
example, that a case is pnot eligible for FMa,.

Appellant had no responsibility for verifying that claims
are made by eligible providers enrolled in the Medicaid Program,
assuring that the correct, federally allowable amounts are paid,
or calculating and filing claims for FFP with the Federal

Government. These remained the responsibility of DHMH. There

2 Conversion to 551 automatically entails FMa eligibility.

26

1303



was no provision in the contract reqﬁiring DHMH to provide a
unique audit trail to discharge its responsibiiities. Pursuant
to the contract DHME was to regularly compute Appellant's fee,
and Appellant was to suffer no loss of fee ""bv reason oggggz'
failure by DHR, DHMH, or anv local department of social services

to comply with the terms of this Agreement."” Thus, any audit
trail "failure" on the State's part would not affect Appellant's

fee,
48. Nevertheless, Appellant made two assertions during
periormance of the contract regarcding the audit trail. First, it

asserted that it was responsible under the contract for repayment
of 100% of any audit disallowance by the federal government,
rather than repayment of :its 28% fee notwithstanding that the
State advised Appellant it read the contract as only requiring
repayment of Appellant's 28% fee in the event of audit
cisallowance, ané provided Appeliant with an advice of counsel
letter stating so. See alsco Contract, II (2)(¥). The Board
finds that Appeilant was only required to repay its 28% fee in
the event of an audit disallowance under a reasonable reading of
the contract.

Second, Appellant asserted that DHMH had no audit trail.
Hdowever, DHME had successfully made claims for FFP for
fetroactive changes to eligibility for many years before
Appellant's contract and had the following audit trails during
the Copeland era.

a,. Recipient Eligibility - Zvery change to a recipient
eligibility record (over 400,000 statewide as of the end of 1991)
contains the following data: (1) HEOl (grant record) and HEQ?2
(individgg} record) computer screens showing up to thirty
periods, or buckets (begin and end dates) of eligibility, (2)
input 8000 form showing the eligibility change requested, (3) a
"before" image of the eligibility file, (4) output B000 form
showing the change made, (5) an "after" image of the file, and
(6) a daily log titled "Recipient Eligibility Audit Trail”
displaying the recipient record before and after the change is
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made, and the change. ) .

The HECl and HEO2 computer screens contain a "last activity
date" field. This field allows a reviewer to examine the
"Recipient Eligibility Audit Traii" daily log for the date listed
and determine the change made, even where later periods of
eligibility overlap earlier periods. The daily log also contains
a "last activity date" field, allowing a reviewer to examine the
previous change by inspecting the iog for the earlier date, which
also contains a "last activity date." Through this process, DHMH
maintains a complete a2udit trail record of every change to a
recipient's eligibility record.

b. Claiming - DEMH's claiming mechanism for FFP resulting
from retroactive changes to a recipient's eligibility is the
annual reconciliation run. This run compares the category of
recipient eligibility on the date a service was rendered {the
category is entered on the Claims 2Paid Eistory file when the
claim is paid) with the category of eligibility shown, as of the
date of the run on the Recipient Eligibility Master file. For
example; (1) on March i, a person eligibie for GEA receives
medical services from a program provided; (2) the provider's
claim, when received and paid, is coded as 04 (i.e. GPR); (3) on
November 1, the GPA recipient's eligibility changed to SS5I (Code
06), retroactive to March i, entitling the State to 50% FFF for
the claim paid under the 04 category; and (4) in February of the
next year, the reconciliation run is run. The run shows that the
non-federal amount of the claim for services rendered on March 1
is now eligible for FFP, and this run is submitted as supporting
documentation for retroactive adjustments claimed on line 7 of
the HCFA-64 (quarterly FFP claiming report).

For over ten years before Appeliant's contract, the State
used the reconciliation run to adjust its claiming to the Federal
Government. After the HCFA-64 was filed, federal reviewers came
on site to review the supporting documentation, including the
reconciliation run output. At the time of the hearing of this
appeal the Federal Government had never disallowed a single claim
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as a result of the form or content of:the reconciliation run
output. 4

45. As noted in Finding of Fact No. 20 above, DHMH printed only
1l change out of every 100 changes. BAppellant argues this results
in an inadegquate data record for audit purposes. However,
federal reviewers have never reguired more than a sample to
review. For System Performance Reviews before Appellant’'s
contract, HCFA asked DEMH to supply 80 clzims from 2 universe of
7.5 million claims (.00001) for audit and review. While the
detail of the reconciliation run has not been examined, use of
samples in federal reviews of Maryland data was well-established
before Appellant's contract,

Indeed, had federal reviewers desired all the detail of the
reconciliation run, the State had the apility to print this
detail. A change to the print mode (to capture every record,
instead of every 100) can be accomplished in minutes. Should
federal reviewers reguest every change in the onsite visit af:ier
the guarterly HCFA-64 is filed, DHMHE would rerun the weekly
eligibility tape used to run the reconciliation run which tape is
retained for 45 days cr thereafter the monthly eligibility tape
retained for one year. Upon a federal request for review beyond
one year, DHMH has the apility to reconstruct eligibility and
claims history by comparing the two files.

Finally, notwithstanding that federal reviewers haé never
regquired such detail from documents to support claim changes, at
Appellant's request, DHME did print every change made by the
reconciliation run in connection with claiming FFP for the
SDX/MMIS tape matches.

50. Despite Appellant's alleged audit trail concerns, it took no
records with it when it left Maryland following the mutual
termination of the contract on November 9, 1988; not even a list
of the names of the clients it had allegedly converteé to FFP.
51. Appellant also asserts it was hampered in its efforts to
achieve FFP and thus repay the $1.2 milliion advance by alleged

unanticipated lack of cooperation in the State bureaucracy. In
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this regard Appellant asserts that internal dispute within
agencies and disputes between agencies over how to administer the
DEAP project hampered Appellant's ability to receive Prompt
answers and decisions from State officials and to receive
necessary data and information. The extent of such alleged
cisputes and lack of cocperaticn are set forth in a report (Rule
4 File, Tab 98) pPrepared by a DER empioyee, Ms. Sharon Nathansen.
In summary Ms. Nathansen conciuded:

This report identifies the major problems a=d issues in the
: J P
cocniract between CAI, DKR and DEME., ..

While six major areas have been covered, all could be
subsumed under just two categories: management and clients.

Management - The project rneeds a much stronger management
structure., 3a pProject officer needs to be cfficially appointed
either by DER or DEMH who can carry day to day responsibility for -
this contract. The designee must carry the weight of the
Secretaries as well as have line authority to the people who must
carry out the intricacies o2 this contract. A two tier
management team needs to be established and should meet reguiarly
to handle the myriad of issues arising out of this contract. Too
many issues are elevated, when = decision could be made at a
lower level.

The vendor needs to be held accountable to the contract,
which includes the meeting of milestones, the development of
timely progress reports and generally carrying out the work
identified in the contract, Generally'accepted'management tools
should be used such as a workplan, regular working meetings,
minutes to record decisions, consistent statistical reports,
Wwritten Progress reports, ete. )

The vendor also needs to clarify its management structure,
Having three top management peopie communicate with bothn
Departments is also confusing. Cne person should be designated
the Project Officer for the vendor and ail] policy memos and
issues should be resolved through that person.

Because of this Jack of structure, communication is informal
or between the parties which can't make a decisjion, There is the
appearance of lack of decision making and issues never come to
resolution,.

The issues of contract management, contract compliance,
backclaims, data Processing and fee could all bpe resolved if a
strong manager and management team(s) were in Place.
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Clients - Regarcdless of the management structure, it is
still not clear if the ciients are there in the numbers
originally envisioned. Both Departments need an immediate
detailed assessment of the number of clients which CAI
anticipates processing during the term of the contract. If the
clients are not there, some major restructuring of the coantract

will be necessary.

The Board, as ncted above, does not find that the cecrease
in the client population adversely affected contract performance
or reguired any restructuring of the contract. See Finding of
Fact No. 26. However, the 3card does find that Ms. Nathanson's
report does accurately summarize the management problems
encountered by becth parties. These problems had been addressed
and mostly remedied a:t the time the parties determined to
mutually terminate the contract. The recoré does not support
Appellant's contenticn that the State probiems identified were of
such severity as to materially impede or hamper Apellant's
efforts to achieve FFP and rezay the $1.2 million advance.

52. A certain pertien (13%) of fees earned by Appellant were
Placed in an interest bearing escrow account on four different
occasions in 1988, in the event of an audit disallowance by the

ar

Federal Government.:*®

** The contract provides that:

To assure that funds are available to cover any required
refund of fees paid to the CONTRACTOR, 15% of all funds earned by
the CONTRACTOR under this Agreement shall be retained by the State
in a separate interest bearing account for a period of three years
after the date of termination of the Agreement. Thereupon the
parties shall review any disallowance or audit action taken or
pending, and arrive at an estimate of their actual or potential
cost to the State. To the extent, if any, that the value of the
account hereunder exceeds such estimate, the excess shall be
immediatel¥ payable to the CONTRACTOR. Not more than two years
thereafter, the parties shall conduct a further review of such
~actions in process or pending that may result in potential charges
against the account and the parties will negotiate a fair and
equitable final settiement o0f the acount. The £final contract
payment will not be made untii after certification is received from
the comptrolier of the State that ail taxes have been paid. DHR is
not required to, and will not withhold Federai, Maryland, FICA,
FUTA, or similar taxes from payments hereunder; payment of all such
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As of January 31, 1992, principal and interest on these
escrowed funds totalled $372,965.84. Additionally, as of January
31, 1992 principal amounts and interest thereon of funds withheld
from Appellant but not deposited into escrow totalled $82,954.05;
53. The parties have stipulated that the value of CAI inventory
acquired by the State upon termination cf the contract on
November 9, 1588 was $55%,856.80 as of November 8, 1588, and
Appellant is entitled to a credit for such amount.

54. The parties have stipulaztasd that the value of the CAI PDP-11
ané ancillary computer eguipment acguired by the State upen
termination of the contract on November 9, 1988 and thereafter
used for the State's own purposes was $47,000.00 as of November
8, 1988, and Appellant is entitled to a credit for such amount.
55. The reccrd reflects that the State paid $30,568.95 to
approximately 24 vendcrs for services rendered to Appellant
Prior to contract termination on November 9, 1988. The record
further refiecis that such expenses were reasonable and incurred
in performance o the DEAP project by Appellant in the
September/Octcber, 1988 timeframe ané *hat payment was necessary
to keep the IZ3AF project in cperation. Accordingly, the State is
entitled to a credit for its payment of $30,568.95 to various
vendors. -
56. The State is entitled to interes* on the $1,200,000 advanced
at the various rates of interest applied to the 15% -of funds
withheld from Appellant's fees and escrowed as discussed in
Finding cf Fact No. 52 above from October 31, 1988 through

taxes are the sole responsibility of the CONTRACTOR,. in accordance
with §I(8). Tt is agreed that the percentage retained hereunder
may be increased by the state beyond 15% upen written notice to the
CONTRACTOR, should such increase become necessary in order to cover
the cost of a disallowance of federal funds or settlement of
CONTRACTOR costs below $1,500 per person screened as described in
§I(5), above. Contract §II(2)(H).

*' These vendors included among others cab companies, various
medical services providers and C&pP Telephone Company.
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January 31, 19%2 and thereafter at the rate of 10% per annum
until the date of this decision. Folldﬁing the date of this
decision interest on the total amount ($1,200,000 plus interest)
existing as of the date of this decision shall accrue interest at
the rate of interest on judgments until paid.

57. The State seeks transition costs (i.e. the costs of
transferring the DEAP project to BEMA, the follow on contractor)
in the aggregate amount of $45,514.11 paid to Chesapeake Health
Plan, Inc. (Chesapeake, from which HMA was formed) and a local
law firm for professional services reguired to affect the
transition during the period November 9, 1988 to January 31,
1389. The basis for such State claim is that no tramsition would
have been necessary and thus such costs would not have been
incurred but for Appellant's default termination. However, the
Board has found that the termination was for the mutual
convenience of the parties and thus, while the Board finds the
transition costs to be reasonabie, the Appellant is not iiable
for such costs.

58. The State seeks to recover amounts it paid for DEARP project
costs incurred during the period November 1, 1988 through
November 8, 1988.

Pursuant to the Preliminary Contract Termination Agreement,
the actual termination cdate of Appellant’'s contract was November
9, 1988 and upon this date the State was to take over the DEAP
project. Despite the November 9 date, Appellant failed to
provide funds for operating expenses from November 1 through
November 8. The State claims project expenses of $65,290.26 for

that period, calculated pursuant to the following methodology.

Program expenses, November 1988 $144,483.59
G & A expenses, November 1588 78.,7958.21
$223,262.80

Less November 1988 Chesapeake
management fees, HMA legal
fees, and interest
[previously claimed as 18,064.78

i)
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transition costs] " $205,198.02

Averagé November 1988 project
costs/day ($205,198.02 divided
by 22 working cdays) $§ 5,327.18

Project Costs, November 1-8 $ 65,290.26

We find the State's method of caiculating such costs to be
appropriate and to reasonably capture actual operating expenses
for the period November 1, 1988 through November 8, 1988. The
State is thus ent:tlecd to be reimkbursed for such costs in the
amount of $65,290.26.

59. Following ccntract termination, HMA undertook an evaiuation
of the computer needs of the DEAF project. EMA made a business
Jjudgment that it would be less expensive and more efficient to
expand Appellant's PC-based { and A system rather than use the
PDP-11 system reierenced in the contract and related SIMsé
software, The cost (labor and eguipment) of expanding the
existing PC system was $%8,226.62. These costs were incurred by
HMA and paid by the State. The Board finds these costs to be
reasonable. However, because the contract was mutually
terminated by the parties, the Board need not consider whether
pursuant to the termination for default clause the State is
entitled to be reimbursed for the cost of the follow-on
contractor's (HMA) business decision to use the expanded PC-based
@ and A2 system and the State's claim for $98,226.62 for the cost.
0f such expansicn 15 denied. The State 15 not entitled to
reimbursement Zor costs arising out of a business judgment by the
follow on contractor under the terms of the Preliminary Contract
Termination Agreement.

60. The State's claim for alleged unrealized budgeted savings
for FY 1988 and FY 1989 in the amount of $3,175,768 (subseguently

% part of the expense of using the PDP-11 and SIMS software
-included substant:al license fees payable to a third party licensor
(Sedna Corporation of which Mr. Lourey was President) for use of
the SIMS software.
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amended upward to 53,158,360”) is set -forth in the Procurement
Officer's decision in MSBCA 1576 in relevant part as follows:

The S5tate reduced the budget it submitted to the
General 2Assembly by $10,219,000 over two years, but
realized only £7,043,232 in revenue. Its damages are
$3,175,768, calculated as follows:

Recorded savings from CRI's 747 cases through FY
‘89 total $3,103,810. However, this clerical record
does not accurately depict actual State savings, i.e.,
savings the State would not have realized absent CRI's
efforts. Part of the recorded savings from CRI's 747
cases are not actual savings, but, rather, are savings
which duplicate savings achieved in the ordinary course
of State business by a pre-existing baseline of cases
converting to SSI/DI without any advocacy assistance.
This baseline must be discounted in order to reflect
actual State savings. A discount of 25% 1s applied to
CAI's recorded savings from the 747 cases after two
years, tc adjust those savings teo $2,327,858.
Subtracting CAI's fee of $651,800 (28% x S2,327,838)
yields a net general fund savincs of $1,676,058).

The State has credited CRI with 57,403,493 in
gross savings achieved by various backclaims.
Subtracting CAI's fees o0f 52,072,978 and DEMH expenses
of $54,326 yields net general fund savings of
$5,330,315 for backeclaims.

HMA's work in FY '89 produced $1,451,170 in
recorded savings. Savings from HMA cases are not
subject to the same 75% adjustment as CAI's cases
because case selection procedures were adjusted to
account for the baseline. HKEowever, because there may
be some overlap in the pre-existing baseline and EMA
cases, a 5% discount is applied to HMA's savings,
vyielding adjusted savings of $1,378,612.

HMA's costs for FY '89 were $1,808,196. The State
received 25,78% FFP for administrative costs, reducing
HMA's costs to $1,342,043, Subtracting HMA costs from
HMA savings yvields a net general fund saviags of
$36,569.

The State's claim against CAI is as follows:

2% such u d i i '
pward amendment appears in Respondent's Response and
Cross-Statement to Appellant's Statement on Proof of Costs filed
with the Board in Octocber of 1991 and in Respondent's Statement on
Proof of Costs dated May 9, 1991.
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Projected Revenue, #Y '88 and '39" 510,215,000

Actual Revenue, FY '38 and'sg

1. CAl case revenue 1,676,058
2. CAI backclaim revenue 5,330,515
3. HMA revenue 36,839 [sic]

Subtotal: § 7,043,232

State revenue loss: § 3,175,785

Such claim for reasons more Farticulariy set forth telow is
cdenied because the contract d:id nct ob:iigate the Appellant to
specificalliy achieve a level of budgeted saviags zut only
obligated Appelian: to "take all reasonabie actions necessary to
achieve...savings [of $4.35 mijiiocn in FY 1988]" because such
savings had already been anticipated in the DHR and DHMH FY 1988
budgets prieor to cecntract executicn. Such language does not
constitute a guarantee. Appendix A to the contract contained
Projections for savings which were estimates not guarantees.

6l. The contract, Section I1(2)(3), required Appellant to assume
the costs of fundiag the DEAF Medical Assistance Unit ("DMAU") as
part of the project costs. The MOU, p. 18, affirmed CAI's
obligation to:

Reimburse DHR for reascnabple staff costs
related to establiishing a separate unit to
determine initial technical and financial
eligibility for MA and to perform
receterminaticns of eligibiiity, according to
reguilactions, guidelines and procedures
estabiished by DHMH.

As of the date of mutual termination, November 9, 1588, DER
had incurred DMAU funding costs of $53,999.74 which CAI has not
reimbursed. The State is entitled to be reimbursed such amount.

Decision
A. FMA/SSI/DI =ntitlement

The parties stipulated that a 28% fee would be paid for 748

g
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(a/k/a Group 74)Sc cases converted from GPA or State MA to S81
or FMA. The'parties have stipuiated that these cases were
accepted as medicaily, financialiy and technicaily eligible by
the DHR MRT and tne DMAU for FMA or were converted to S35I prior
to November 39, 1988 due to Appellant's efiorts from which the
State realized actual savings. The parties stipulated the value
of the FMA savings for those 748 cases to be $7,360,363 and the
GPR savings tc be £3,088,464. The Board will not disturb the
stipulaticn. Hecwever, the Board coes not adopt the legal and
factual stirulatiens of the parties as the parameters for any of
the 748 cases, as being applicabie to any case outside of this
group. Cases cutside of the 748 Group 74 stipulations must stand
or fall on their own merit. Rppiying the reguirements ci the
contract documents tc Appeliant’'s entitiement to a fee we f1nd
entitiement tc a fee exists only for the 748 Group 74 cases.
However, certain deductions or adjustiment must be made to the
fees for the Grcup 74 cases. We woll initiaily focus praincipally
on rMA fees and adjustments ané then deal with S81 fees and
adjustments.

Appelillant's right 20 fees is addressed in § ZI(2) of the
contract; to wit:

(A) DHER WILL pay CONTRACTCR 28% of the actual
savings realized to DHR from General Public
Assistance payments, and to DHMH from State-
only Medical Assistance payments for the
first three years of receipt of federal
beneiits by each recipient who is accepted
for 581 and/or federal MA, as a result of the
CONTRACTOR'S efforts.

(E) The eligible periocd for determining the
CONTRACTOR's fee 1s 36 months from the date
—each person 1s eligibie Zor federal MA and/or

¥ The parties referred to :this group during the hearing as
generally encompassing persons reiative to whom the State agreed
Appellant was entitled to a fee. The list of names for Group 74
changed during the hearing as Appellant reorganized its groups.
Appellant's various groupings of cases are discussed in detail
below.
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SSI/DI or other non-State benefits.

(F) ... Upon the date that a recipient is
determined eligible for federal Medical
Assistance for the disabled (Category 29) by
the Medical Review Team, the CONTRACTOR shall
have fully earned, subject to the provisions
of § II(2)(G) ... hereof, the agreed upon
percentage of the actual general fund savings

(G) If the Contract is terminated while there are
any persons who have been determined eligible
for federal MA for the disabled (Category 29)
for whom the application process for 85I
is underway and approval is pending, ... (2)
the parties will negotiate and calculate a
net valuation of the CONTRACTOR'S right to
fees for those persons determined eligible
for federal MR for “he disabled (Category 29)
based on savings the CONTRACTOR would have
derived from such proporticn ci those persons
[who would probably be eligiblie for SSI].

Section II(Z) of the contract, thus in several separate
piaces (subsections (A)(E)}(F) & (G)), states that CAI is entitlecd
to a 28% fee only in the event of recipient acceptance or
eligibility for FMA or SSI. This is the first criteria for CRAI
fee entitlement: actual eligibility for FMA or SSI.

Section II{2) of the contract provides as 2 second criteria
for fee payment to Appellant that cases be "accepted for SSI
and/or federal MR as a result of the CONTRACTOR'S efforts.” See
also Contract p. 2, line five ("CONTRACTOR will be paid a fee
equal to 28% of the actual general fund savings resulting from
the CONTRACTOR'S activitiesg...") ané Contract p. 12, (2) (F)
("CONTRACTOR payment for an individual client will be caleculated

only for those periods in which the client receives non-State
benefits as a result of CONTEACTOR activities ...."). Emphasis
added. ' N

The detailed efforts necessary for Appellant to place a case
on FMA and/or SSI were not spelled out in the contract, but were
left for resolution in the MOU. See Contract, p. 5, § I (3)(3)3,
requiring CAI to execute or efifect a "Memorandum of Understanding
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spelling out the methods for documenting General Fund savings

resulting from the CONTRACTOR'S efforts and the methods and

rocedures for calculating the CONTRACTOR's FEE." Emphasis
added. .
The MOU, Operatiné Procedures, p. 29, § 1I AsB, describes
how a case becomes eligibie for FMA. Appellant files the DHMH

Title XIX application, aleng with supporting medical and
financial eligibility documerntation, with the DMAU. Thereafter:

(1) The DMAU forwarcds materiai to the DER MRT,

which finds the ciient medically eligible;
and

(2) The DMAU finds “he zlient Zinanciaily

eligibie. '

If{ both £indings are pcs:zive the DMAU notifies DHMH to
convert the case from GPA to FMA. If, instead, the DHR MRT finds
the ciient medicaliy ineilgiklie, the case 1s returned to
Appe:iant. If the DMAU finds the case financialiy ineligible,
the DMAU notifies Appellant ¢f the client’'s ineligibility.

In the contract, CAI agreed :=c establish DEAP. 1In the MOU,
CAI agreed to accept responsitility for all work necessary to
establish FMa eligibility. 1Ia the aggregate, Appellant agreed
to: ' :

= Complete documentat:cn necessary to establish
medical eligibility for FMA: ’
* Crganize and pay Zor a separate DHR Medical

Review Team to establish medical assistance
eligibility for FMA. CAI 4&id this by

subcontract with Immediate Care, Inec.:

*+

Lomplete documentation necessary to establish
technical and financial eligibility for FMA;
and
* Pay DHR to establish a separate DEAP Medical
Assistance Unit ("DMAU") to determine
technical and financial eligibility for FMA.
Thus, the contract documents (contract and MoU) provide that
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in order for a case to be eligible for FMA "as a result of CAl's
efforts," Appellant must establish both medicai and financial
eligibility. Appellant earns a fee only if it successfully
completes both efforts. ,

Further, Appellant is entitled to a fee only when the State
receives "actual savings." The Contract, § II(2)(A) provides
"DHR WILL pay CONTRACTOR 25% of the aciual savings real:ized
Emphasis added. The Stacte recelves no savings until a recipient

"
.

1s actually converted to FMA; a medical eligibility determination
aione does not resuitr in an FMa conversion, and the State
realizes no savings. Thus, the "actual savings" requirement of
the contract means that a case must be eligible for and converted
to FMA before CAI is entitled to a fee.

Accordingly, under the contr-act documents, Appellant is
entitled toc a fee on State Ma savings if, before termination,

three criteria are met:

1. A case i1s accepted as eligible for FMA,
2. As a resuit cf CAI efforts, and
3. The State reaiizes actual savings.--

Pursuant to the above requirements, Appellant would have to
find the client and obtain authorization for representation. it
would have to evaiuate the claim, file-all claim .forms, gather
medical and financial information and provide this to the DMAU.

3L ohe contract requirement that Appellant be paid only on the
basis of ™actual savings" 1is significant in another respect.
"Actual savings" must logically mean savings over and above the
savings the State was already achieving from FMA/SSI conversions
before contract execution. The parties shared this interpretation,
but assumed that oniy a few SSI case Ltonversions were occurring.
The fact of-a baseline (baseline cases and natural forces cases are
two terms used interchangeabiy throughout the record) of 150-180
cases per month converting to SsS1I without advocacy assistance
actually occurring after the coniract was executed, means that all}
recorded savings achieved during contract performance from cases

converting to FMA/SSI are not "actual" savings. Mr. Copeland
testified that these "natural forces" cases could comprise as many
as 50% of the converted population, Mr. Friedman used a more

conservative 25% estimate.
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If a file is properly before the DMAU, it would subseguently go
to the DHR. MRT for medical evaluation. TIf medically satisfactory
the casé would still have to meet the financiail eligibility test
of the DMAU. If both medical and financial criteria are met the
DMAU would then notify DHMH to convert the case to TMA from State
Ma. RAll of these reguirements must be met for Appeliant to pe
entitled to a fee and they must have occurred Prior to November
9, 1988. By virtue cf the State stipulation as to the Group 74
748 cases that all these contractualily required acts occurres
Prior to November 99,3958 we find entitlement. 1In all other
respects for all other Groups or cases (i.e., Groups 73-1i0 as
discussed in further detail below) entitlement is denied.
Appellant's argument trat ail it neec do to earn its fee was
Screen a person for prcbable eligibillity or at most screen and
have an authorized representative form executed by a person
ultimately fcund entitied to federal benefits is untenable, since
-© assumes somecne cther than CAI wiil compiete the process.
Appeliant bases this argument upon a section of the contract
whnich described valuaticn of fees for 551 eligibility through
negotiation by the parties, if cases are not complete prior to
termination.** However, the parties failed to negotiate and
calculate a fee for these cases beyond-the stipulated Group 74.
The Board cannot speculate on which cases would or would not be
Placed on federal benefits. CAI made no attempt to directly link
its efforts to any specific case beyond the 748 cases in Group
74. With very limited exception for a few GPA persons there was
no showing of actual hands on advocacy by Appellant, only indicia
in the record of the ul:imate result.:

=t

3 gee Contract § II(2)(G).

3 The record in this appeal concerning entitlement and guantum
largely consists of Appellant's- evaluation of records and
applications of statistical models thereto several Years after
contract termination. This process of evaluation ultimately
resulted in numerous revisions to the Appellant's Proof of Costs.
CAI's Proof of Costs, updated and refined several times during and
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Years after the termination of the contract CAI consultants
attempted to reconstruct a value for the fees to which it asserts
entitlement. CAI did not have a list of it's ciients names. The
attempted reconstruction foliowed the following:method. '
Appellant requested that the State Provicde a compliete list of
rames of persons listed with the DEAF project, before, during and
after the CAI era or "Copeland era" which Appellant defined as
July 1987 through December 1953, They used this iis: and
requested TPQYs (a federal form reflecting SSI eligibility) from
the Federal Governmment to find which of the cases were successful
in securing federal benefits. CAI then made a detailed
examination of all available records through the fall of 1991,
for any indication of a date which encompassed the CAI era. If
any ncte, TPQY, DHR-DHMH iist er any other source gave indicia
that something was done ©n an SSI/FMA claim, during the CAI era,
CAI then selected that case as a CAI fee entitled case. Very
littie evidence was offered at the hearing or otherwise as to any
link between actual work or acvocacy by CAI and the ultimate
success of any claimed case. iIn fact, the evidence presented by

Appellant demonstrated that in certain instances efforts by

once after the hearing of the appeal, relies upon the accuracy of
the records of others, The Federal, State and follow on
contractor's records were what Appellant used to construct and
reconstruct its efforts. This was required since Appellant kept no
Separate records despite the contract regquirements for

recordkeeping as well as ordinary business care. The record
keeping efforts of others resulted in enhancing Appellant's ability
to present a case as to entitiement and gquantum. Hithout the

records of others and stipulations of the parties, Appellant would
have been -unable to present a prima facie case. Appellant's method
of refining the ciaims tnrough ongecing review of the records of
others also resulted in numerous reiterations of its position on
various claims (some of which were abandoned) resulting in many
descriptive codes and groupings. This requires one to carefully
follow the evolution of various theories in Appellant's
presentation. The Board has done so and has rejected Appellant's
claims on the merits rather than, as it would be justified in
doing, on the basis of a failure of Appellant's Proof of Costs,
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others to include efforts by the client himself was the
causation of ?MA/SSI conversion, not efforts by CAI. The
parameters for FMA/SSI entitlement are set forth in the contract
documents. These parameters may not be relaxeé or expanded by
this Beard.

The purpose of the DEAF project was advocacy. Appellant was
to seek GPA and Maryland MA recipients and represent them to
achieve conversion to federal entitiements. The contract
documents cannot reasonably be interpreted to mean that CAI could
simply screen State GFA and State MA clients and wait to see if
any eventually become eligible for FMA;’SSI.35 A number of this
pPopulation group could be expected to become converted and had a
nistory cf conversions from GPA/MA to SSI/FMA without advocacy.
This group was calied the natural forces or base il:ne group.

This conversion by natura} forces (1.e. conversion through client
effort, 3rd party effor: octher than the Appeiliant, legal
presumptions of eligibiiity) was estimated by CAI at 50% and at
25% by the State. The group of cases which would naturally
convert to SSI/FMA was not foreseen as creating a right to a fee.
Actual savings necessarily reguires some savings over that which
would occur if CAI had never been retained. CAI was a sole
source for the expert ability to generate revenue by moving GPA
‘and MA State cost dollars to FMA/SSI Federai cost dollars and
thereby aliow State general fund expenditures to reflect a
reduced cost for GPA and State MR payments. The contract
documents were structured to allow a fee for conversions due to
CAI efforts. This Board concludes the State reduction of

H Appellant in presentation for illustrative purposes of a
case to demonstrate fee entitlement clearly showed that the client
in that case without CAI advocacy had filed a claim prior to the
CAI era and that from that client act CAI in hindsight claimed a
fee.

3 Mr. Copeland testified the only contract reguirement was
that CAI screen 6300 recipients of State GPA and State Medical
Assistance for eligibility for federal benefits and nothing else
was required for entitiement to a fee.
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Bppellant's fees to account for natural forces cases was
appropriaté€ and wiil simiiarly reduce the fees for the Group 74
cases by 25%.

CAI in developing its proof of costs methodology
experimented with several statistical models to portray its
alleged entitlement to fees. A number of these models were
abandoned during the hearing and new models were developed which
Appeilant believed would more clearly reflect entitiement. 2an
examination o these models reveals the expansive extent to which
Aprellant interpreted its rights to fee entitlement under the
contract documents. First, we wili review some of the abandoned
models.

The parties discussed the concept of "dangiing eiigibility".
A review of the record shows that there were at ieast four
separate articulations of what constituted a dangling eligibility
case.® 1In effect, cases which fell iato this group were cases
in progress wnich, for one of several reasons, were not
compieted. In cne sub-group, cases which were eligible, but not
reconsidered within the six month rule,’ were allowed
eligibility since the person making the judgment concluded they
would ultimately be determined eligible. The contract was for
processing cases from State GPA and MA rolls to federal
entitlements and the parties knew from the commencement of the
contract that cases would be in various stages of the process.
Appeilant wanted to include ali cases close to or appreoaching
eligibility where State perscnnel aiiowed a fee without meeting
all requirements on some, but maintained in generai full
eligibility requirements to be met for the majority. However,
this part _of the dispute was abandoned by CAI during the hearing.

¥ There were many varieties of "dangling eligibility.”™ It
became clear early on in the hearing of the appeal that witnesses
referring to cases as "dangling"” did not consistently have in mind
the same type of "dangling" cases,

ST The six month rule was a State policy that reguired that
redetermination of eligibility be periormed every six months.
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Appellant also argued for entitlement for "retro-cases."
These cases were those where the person was already converted to
Federal entitlement and was not a CAI case. However, CAI would
file a retro-claim for three months eligibility ﬁor the period
prior to the conversion as allowed by Federal law. The parties
argued over the number of cases that were retro-only (a/k/a
ninety day cases). cCal argued that the retro-cases numbered
approximately sixteen 1n the hope the remainder of the retro-
cases would be in a full cag category of entitlement in another
one of its case groups. Tre S:a:e posits approximately forty
were retrc-cases since retro-case fee cajculation is based on
ninety day and not thirty-six months. However, the retro-cases
argument was a.sc abandcned by CAI curing the hearing.

The recoré c:early refieects the cpposing fiorces at werk in
periormances oI this contrac:. Appellant used statistical models
which included ali: possibie cases for the longest period of time
to capture the greatest amount of State medical assistance and
GPA savings, and :ncrease the amount of the fees. The State
resisted Appelilant's approach and attempted to stay within
contract parameters and policy decisions consistent with the
Provisions of the contract documents in determining the fee
calculations. The parties, however, have stipulgt;d throughout
the appeal that statistical modeis are acceptabie. The conflict
then arises over which ones to use. i

It 15 this struggle over how many cases are to be included
in the correct category and what modifiers of valuation are
statistically acceptable which has led to this protracted
litigation. Even as to the amount of the fees to the undisputed
748 cases in Group 74 to which the State concedes some fee
entitlement, there still remains for the Board statistical
factors to be or not to be appiied which will affect the cutcome,
We now address those factors which apply to the 74 Group, for
which the Board as a result of the stipulation of the parties
finds some entitlement. The factors are the natural forces
factor, the S3DI adjustment factor and the late billings factor.
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The Board, as discussed above, wiii apply a 25% naturaj
forces factor to reduce CAI fees for any case.’d

Appeliant presented a statistical modei to increase the
amount of FMA savings in the Group 74 cases (and thus its fees)
which was labeied the SS5DI factor. Appellant seeks an "ssDiI
adjustment” intencded to reflect the fact that the State may save
more than 50 percent of State MA costs for beneficiaries who
become eligibie for ssDI and, iater, Medicare. See Footncte 44,
below. While the basiec premise of the potential for such
additional savings is stipulated to by the parties the methed of
analysis toc mes: accurately refiect such actual savings is
disputed,

The Appeilant's analysis assumes tha< Mecicare pays s:
pPercent of Fart A costs and 80 percent of Part B costs. We find
Such percentages are rtoo high. For purposes of illustration, the
reievant figures for 1981 can be examined. The Part A deductible
15 $628 for benmeficiaries with one hospitalization subject to
such payment in 1991, The cost to the government of the Part 2
Program is Xnown to average $177 per month (the Part A voluntary
premium rate), or $2,124 for the Year. This suggests that
Medicare pays about 77 Percent of Part A costs for the typical-
beneficiary with a single hospitaiization, and many of the
beneficiaries fecr which Appeliant claims entitlement were in fact
hospitalized. However, without knowing what Percentage of
Medicare beneficiaries were nospitalized, and what pPercentage of
Medicare Part A costs were attributable to them, the true
percentage of savings cannot be determined.?’

With respect to Par: B, for almost a decade Congress has set
the mont@l! Premium so that it covers 25 rercent of Part B

H This information may be obtained from the Health Care
Financing Administration but was not made part of the record.
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program costs for the aged (exclusive of the annual deductible
and coinsurance amounts). It also was Appellant's assumption tht
the medical costs for the disabled are similar.® The

deductible and ccinsurance are additional costs to beneficiaries
with claims {(or te whoever pays these amounts on benalf of such
beneficiaries). Thus Medicare might pay closer to 70 percent
than to B0 percent for Part 2. Based on the record we find that
the overall average Medicare FFP value is approximately 73
percent and not 87 percent as claimed bv Rppelliant.

The Appelilant's analysis relies cn the reported 34.3 month
daverage duraticn of Appelilant cases in the 74 Group with 3 months
assumed for TMA statzus, 24 months for SSDI and 7.3 months for
Medicare. This Iigure is derived from combining the total fee
months with the "remaining"” menths for the "undisputed" Group 74
and dividing by the 74& members of the group. However, whiie
membership in the undisputed group is stipulated, the number of
fee months ancd certainly the number of remaining months are not
ascertainable. The average duration is, the Board finds,
approximately 32.4 menths. - Using that figure, the average FFP
for the SSDI subgroup within Group 74 declines, because the
number o©f Medicare months is reduced.

The distribution of the Appellant's assumed 34.3 months
among FMA, S5DI-only, and Medicare months is alsoc guestionabie.
The SSDI program has a S-month statutory.waiting period that, in
practice, resuits in at least 7 months of FMA eligibility. The
month of disability onset is not ordinarily counted toward the

waiting period, and S5DI benefits are not paid until the third

0 phie assumption by Appeilant that medical costs for a person
on SSI are as high as medical costs for a person on SSDI is without
any scientifically supportable study.

i- The State criginally used 31 months as the average duration.
However the State's expert's representation of the correct number
of months to use to capture the SSDI adjustments was 32.4 months.
The Board, while gquestioning certain assumptions made by the
State's expert, will accept 32.4 months as the appropriate
timeframe.
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day after the end of the sixth full caléndar month. That would
be the Sth month after disability onset. Because the onset month
could be the first month of FMA eligibility, 7 months of
eligibility would normally have passed before SSDI benefits
commenced. This assumes that adjudication of the case is timely,
which is often nct sc. In any event, the number of low-FFP Ma
months is understated, again infiating the average FFP figure.

Medicare itseif does nct begin until the 25th month after
SSDI entitiement. This is ordinarily the 3ist month after
disabiiity onset. Thus, fer the first 30 months of potential FMA
eligibpillity, Medicare eligibility ordinarily is unattainable.
This also indicates that the number of high-FFP Medicare months
is overstated 1n the Copeland analysis. Using an average
curaticen of 31 menths and eliminating the first 30 as not
Medicare-eligible, the average numper of high-FFP Medicare months
is reduced to 1.

Additicnaliy, the FFP value used by Appellant of 100
percent, is the mazimum possible value and implies that
beneficiaries with SSDI only receive no State MA peneiits irom
the State. Th-5 would be correct oniy if the SSDI benefit
amounts were so iarge as to result in State MR disquaiification.
In fact, slightiy more than hali of the SSDI-only beneficiaries
receive very small SSDI benefitis allowing them to remain on the
State MA roils. in such cases, the FFrP vaiue is 50 percent.
Overail, we find that the correct S5Di-only FFP valué is
approximately 75 percent, not 100 percent as asserted by
Appellant.

The distribution of FMA and SSDI months for the dually
entitled subgroup is not supported by any evidence. Even if the
26 total on-Medicare months assumed in Appellant's model is
correct the allocation is certainly incorrect., Beneficiaries who
are dualiy entitled retain SSI and, thus, FMA eligibility; they
have no high-FFP SSDI-oniy months. )

Some cases went onto SSDI. When a case goes onto SS5DI the

medical bills are paid by others, presumbly the ciient. However,
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those actual medical costs are not tracked by State or Federal
authorities because they do not pay them. Appellant argues that
since the State is not paying these medicai bills, CAI has saved
the State payment of these medical expenses and is entitled to a
fee. Normally FMA is caiculated at 50% (Standard Federal
Participation) Zor all actuail medical bills, and Appellant's fee
would be 28% of such 30% saving. CAI avers 1in S5DI cases the
State saves iC0% s:ince "crhers” Fay the bil! so the fee would pe
28% of i00% of the mec:ical piii, ¥ However, there are no
cfiicial records of these medical bilis. Only the cliient (or
others paying) and :he prcviders wouid have knowiedge of what the
actual medical biiis would be. CAI posits that to collect the
actual medical bills would be impossible,® so they developed an
average medical cost per month based upon the actual medical
expense records for their ssiI group. This model was then
subjected to statiscical evaluation by State and CAI experts,

Finally, the appiicatien of the SSDI adjustment factor to
the entire "undisputec” 748 persecn population is inappropriate,
The adjustment sgheuid cnly be applied to the SSDI subgroup within
Group 74. The factor should ke computed so 1t produces the
correct adjustment when applied to the smaller group.

The 5SDI adsustment can be recomputed using modified
assumptions as to the FFP values of SS5DI-only and Medicare
montns, a more appropriate distribution of the three types of
months (FMA, SsSDI, Medicare) and a shorter average duration.
Using the modified assumptions described above applied to the
distribution of the “hree classes of beneficiaries, the average
FFP value is 60.5 percent, rather than 83.4 percent. To achieve

the final multiplier for the SSDI adjustment the 60.5 percent is

2 phe Appellant’'s assumption requires a belief that a client
Wwill use more tharn aii of the SSDI benefit to pay its average
medical expenses and makes no allowance for the cost of living of

the client.

£ Appellant wouid have to meet with the clients and obtain the
actual biils.
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doubled and then reduced by 100% yielding a factor of 0.21.

At the hearing Appellant concluded .664 was the aﬁpropriate
factor to use as a multiplier teo capture the SSDI adjustment and
the State expert allecwed an 0.21 factor. BAssuming the Board
finds entitlement the State has stipulated that Appellant could
te entitled to an additional fee of $79,730 for the Group 74 SSDI
adjustment of $284,748 derived from the 0.2]1 factor and the Board
will not disturb that stipulation. However the Board finds that
no SsSPI modifier was contempiaied bv the contract documents. The
contract dccuments are vo:d of any provision for valuation of CA:
efforts beyond actual savings. CAI was the client advocate and
was obligated to provide reccrds of actual savings to earn a fee.
While there are coentract provisions which envision statistical
mocdels for fee evaluaticn, this recoastruction-remedy existed as
a negotiating tool between the parties and the Board denies
Appellant’'s claim for an SSDI adjustment as being too

speculative, since there is no evidence of actual savings but
i

= 0c o . ; 5 \ i
only conflicting testimony concerning thecretical savings.®

** Appeilant in reviewing cases in the MMIS for medical biils
disccvered a c¢reup of cases with zeros for a large number of
months. In evaiuation of the possible reasons for these zeros the
theory of an SSDI adjustment factor was boran. Since there are no
actual medical Dbiils to find in the records, Appellant created a
statistical modei for the medical bilis you might expect to find if
You went to the client and asked: éid you in fact incur medical
bills in these "zero" months, which bills were paid by you or by
others such as; Medicare, S55Di, SSI/Di?7 The State MMIS showed
"zero" since they did not pay any of the "expected" bills. To
create the expected medical bilis Appellant looked at similar
groups receiving beneiits from the State under different State
programs. Appellant then assumed these persons must have the same
medical bill history of actual bills as those pérsons with "zero"
months, since in Appeilant's view they are all essentially the same
group of people.

“Zero" months occur on the State MMIS system where either:
there are no actual medical bills, the client pays the medical
bills, private insurers pay the medical bills, the bills are not
paid by the State nor anyone else, Medicare pays the bill, SSDI
pays the bill or SSI/DI pays the bill. Nevertheless, Appellant
assumes that these bills exist and that Medicare, SSDI, or SSI/DI
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Appellant also argues 1t should be entitled to a fee for
"late billings". Late billings result from the ongoing process
of handling claims. Providers are not reguired to immediately
forward their bilis. Scme providers wait a year or mecre to
submit bilis. However, if a person is rMA entitled and ocne
calculates the amount of that person's mecicai pilils on a date
certain one wili only find the mecdical pilis submitted as of that
cate. Consegquertly, the Sitate savings and proportionate fee
amount will be lower, since some of the bills while due and owing
have not been submitted on the date 0f calculation and would thus
not be reflected :n the savings as of that date. Appeliant
argues it 1s entitled to calculate arn amount for late billings
uUsing a statisticail model. The S:tate denies this claim, and
maintains only these bilis actualiy there to pe counted up to the

date of terminat:ion shouid be cons:dered 1in calculating

pays 100% of the biil or an amount eguivalent to 100%. Therefore,
pursuant to Appeilant's theory the State saves 100% with scme
adjustments. Appellant believes 100% should be .834 or B83.4% ip
the real woric since if these pills exist and are paid by Medicare,
SSDI or 5SI/DI the theoretical 100% is never actually attained. 1iIn
order to reflect the true incremental cost in Appellant's analysis
you must take (.834 x 2) - 1 to reach an .668 SSDI factor (which is
amended to .€64 due to a typographical error).

The State expert accepts Appel:ant's basic approach, without
explanation in the record, with certain adjustments.

According to the State's expert (whose findings we have in
part adopted) .605 or 60.5% is a better average of expected
Medicare, SSDI and SS8I/DI payments for these expected "zero"
months. Applying the Appeiiant’'s focrmula {(.603x2) -1] yields an
0.21 SSDI factor. No reason is given for the formula (factor x 2)-
1; it is simply accepted-by all to reflect the "incremental" cost.
This formula has an interesting affect on the fee, however.
Rppellant says 83.4% of these theoretical medical bills were paid
by Medicare, SSDI and SSI/DI and the State says 60.5%; a 23%
difference. Apply the formula and the difference is .664 to .210
or approximately 300% more. While the theory of an SSDI adjustment
and the difference in arithmetic used by the parties is explained,
proof of the basic assumption needed to support this methodeololiogy
is absent and thus Appellant faiis to meet 1ts burden of proof that
"actual savings'" were achieved.
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Appellant's feés. We agree. Appellant's fees attributable to
late billings include late billings for provider services
performed prior to the CAI era. To also allow CAI a late
billings adjustment for provider services performed during the
CAI era but not submitted until after contraction termination is
an unreasonaple interpretation of the contract. The parties knew
irom the commencement of the contract there would be a number of
mecical bills for provider services that predated the contract
for wnich CAI would be paié a fee to which they would not
otherwise be entitled and that the process cf tracing late
biilings was not cost effective. Appeliant took advantage of
that segment of the late biliings equation. However, CAI will
not pe allowed to aiso zenei-: at the end of the contract. It is
tne responsibillty of the fo..ow-on contractor to gather ané to
process these late biiiings. The Board wiil not allow any late
billings adjustment, beyond the s:tipulation of the pa.x:ti.ta.ls.‘sE

If Appeliant nad remained on the project it would have benefited
from the late bi1llings, but nowhere in the contract 1s it
reguired or ccntemp.ated tha:t providers must have all bills
submited by a date certain, i.e., the date Appellant processed
its various cia:ms. The volume of paperwork in the billing
process makes tais opvious. .

The parties have further stipuiated as to the undisputed 748
persons in Group 74 that 493 were converted to SSI by CAI efforts
resulting in GFA savings of 53,088,464 for which they should
receive a 28% fee in the amount of $864,769.92. Again, the Board
will not disturb the parties stipulation. However, the Board
will not adopt the legal or factual parameters of any of these
cases as a standard for SSI entitlement beyond the stipulated
group.

The Board finds that for SSI/SSDI entitlement Appellant was

5 a late billings adjustment is included in the §7,860,363
actual savings for FMA conversions stipulated to by the State for
the 748 persons in Group 74.
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required to locate the ciient and obtain authorization to
represent the person. Appellant was then required to assemble
all financial and technical iniormation, file ail necessary
forms, reapply if necessary, and advocate through the ALJ level
until a final determination.

Once a favorable determination is achieved, evidence cf such
conversion must 2e refiecteé cn a Federally recognized roie or
irdicee such as a TPQY or SDX. When the aforementioned is
accomplished pricr to November 9, 1988 a fee attaches. If a case

does nct meet ail of these parameters (except stipulated cases)

43y

no fee is accruable.* <The contract does provide for

negotiation petween the parties for 5SI conversions not completed
at terminatisn. However, the Board will not negotiate for the
parties. If thne tasks are not finished, in the absence of
stipulation, there 1s no entitlement.

The parties have not agreed as to the affect of natural
forces on the stipulated 453 85I conversions in the Group 74
cases. The Board applies the natural forces reduction!’ of 25%
consistent with the rationale in the FMA section above. CAI was
not to be paid for conversions that would have occurred without
advocacy. Appeilant's position that they merely had to show some
indication oi CAI involvement in the case during the CAI era to
be entitled to a fee is :nconsistent with any reasonabie reading
of the contracst. .

Further the Board wiil reduce the fse for the undisputed 748

 7he preiiminary Contract Termination Agreement clearly
states work is to stop. If Appellant wanted to preserve rights to
pPending type cases they shouid have put it in the termination
agreement .

' As noted in footncte 38 above, Appellant accepts the
validity of the natural forces adjustment, but argues that the
Board should ignore the State's statistical 23% assumption for
natural forces, because it is not in the contract documents. Such
argument, however, is inconsistent with the entire presentation of
Appellant's proofi of costs most of which reiies on statistical
assumptions and models none of which are recited in the contract
documents.
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cases by $128,221.58 which represents the parties stipulation as
to the costs to maintain Appellant's cases on rMa and pursue SSI
appeals in Appellant's absence. Appellant asserts that it is not
liable for such costs. The Board finds otherwise. Those cases
were worked on by EMA afrer Appellant departed Maryland. 1f cajg
was still on the project it would have incurred this expense.

Eowever, fhe stipujated amount oi overhead will not be
adopted by the Board 85 to cases outside of the 748 Group 74.
The record resjec:s a8 per case cost of Si,300.00 Ior the total
cost of Processizg and Maintaining a case pursuant to the
reguiremencs cf the coéniract documents. Beiore contract work
began the Appeliant estimated a COST per case of $1,300.00, 1In
subseguent correspgcndence between the parties, this estimate was
referrec to as a teascnabie ccst per case. The Appellant was
rpaid advanced payments (out of the 1.2 millieon) based upoeon a
Projection of menthly costs of approximately $270,000.00. This
figure was c¢emputed based upon consultant fees, home and field
office expense, medical fees, report fees, rent, equipment
Program iicenss Zeses, salary and cther expenses, it

AT a minimum $1,3500.00 Was the cost per case in light of the
financial records ci Appellant and testimony as to its expenses,
This cost per case should be deducted from any fee entitlement
beyond the 74§ Group 74 cases, in addition to the "natural
forces" reduction. The ultimate valye of Appellant's fee must
refiect the ordinary and necessary cost to produce that fee,

The Board having reviewed the undisputed 748 Group 74 cases
as to FMA and SSI/SSDI fee entitlement and applied the reductions
for natural forces, stipulated overhead cost,” fees Previously

i The details of these expenses are given in the Twardowicsz
repert and Supporting cnecks contained in App. Ex 834.

an

¥ as noted above the parties stipulated that administrative
costs for the Group 74 cases wouid be s$128,221.58. FMA
redetermination costs were $24,477.60. ALJ costs for SSI cases
were 5103,743.98; 3103,743.938 + $24,477.60 = $128,221.58.
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paid and escrow double paymentﬂ finds Appellant's entitlement
for those cases results in a fee of 51,889,001.

The Board now addresses cases beyond the undisputed 748
cases in Group 74 for which Bppellan:t claims a fee.
Preliminarily, as indicated ahove, the Board finds no entit!lement
to any group reyond Group 74. Jowever, 1f the Bcard had found
entitlement tc cases beyond the Group 74 cases it would apply
Coth the 23% natural forces racuction and the $i,500.00 cost per
Case reduction to any such case. An acjustment for SSDI would
only have been allicwed (nac the 3oard found entitlement) based on
a multiplier of 0.21 or a Starte stipulation as to entitlement. 2
late biilings adjustment likew2se would only have been allowable
1{ the State stipulated thereto and then only for conversions up
through June 30, 1%35 when by the terms of the contract
enroliment of new persons into the program was to end.

Apreliant has categor:ized its cases according to an events
chronology line of logic generally us:ing November 8, 1988 and
December 31, 13588 for cperative events. In ail groups, save
Group 10, an AXT (Authorized Representative Form) or eguivalent
as cdefined by 2spellan:t ané ciscussed below exists. These groups
are as tolliows:

Group 74 The 748 Group 74 undisputed cases, DHER MRT and
LUMAU approval was stipulated to.

Group 73 Cases ciaimed by Appeiiant where only DHR MRT
approval was given by 1i/8/88.

Group 72 Cases claimed by Appeliant where DHR MRT had
reviewed and denied the case by 11/8/88.

Group 71 Cases claimed by Appellant and received by DHR MRT

without any decision by 11/8/88.

tan

* The escrow double payment reduction of $39,245 represents
a reduction necessary to avoicd paying Appellant twice. Pursuant to
the contract escrow pProvision § II(2)(H) the $242,887 paid to
Appellant was §53% of the amount earned. The amount earned is
$285,749. The cdifference 1s S39,245 which will be paid, if at all,

Pursuant toe the provisions of § II{2)(H) at the appropriate time
after remand.
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Group 63 . Cases claimed by Appellant and approved by DHR MRT
between 11/5/88 - 12/31/88.

Group 62 Cases claimed by RAppellant and returned for more
work by DHR MRT between 11/9/88 - 12/31/68.

Group 61 Cases claimed by Appellant and only received by
DHR MRET between 11/9/838 - 12/31/88. (Some of.

these cases weres 2lleged approved by DEAF-MRT-).
Group 350 Cases claimed by Arzpeliant aad approvecd by DEA>-
MRT after 12/31/358.
Group 40°* Cases claimed by Appeliant with ARF dates between
1i75/88 - 12,3i/88 onliy.

Group 10 Cases claimed by Appeliant with no information to
Support the cla:zm zut Appeliant beli:eves it may
Zznd information, i.e. if an ARF exists it has not
Yet been iccated.

See Appencix A to Appellant's revised Proof of Costs.

Excepting Group 74, these groups range from Group 73 where
the DHR MRT rad made a Zinding of medical eligibiiity but no
final dec:ision had seen made by the DMAU on technical and
financiai eligibiliiy pricr to 11/9/88 to Group 10 where there is
no informatich to Support a ciaim ancé oniy a hope that
information wiil become avaiiabie. The Board has denied
entitlement to aii of these groups (save Group 74) for the
foliowing reasons.

Appellant left Maryland on November 8, 1988 or ‘shortly
thereafter without a list of lts cllents’ names. Appellant has
provided no adequate explanation for this failure. 1In fact, the
only list in the record of client names prepared by Appellant
during the pendency of the contract, i.e. during the car era, was

*“ The DEAP-MRT consisted of the personnel who once formed the
Appellant's Medical Documentation unit under Mrs. Caudie who were
retained after the Appellant departed.

¥ There was another group Group 30 which was abandoned in
Appellant's revised Froof of Costs. Former Group 30 cases are
resclved under the discussion of entitiement to anticipatory
profits,
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a list containing only several hundred-names.ﬁ in preparation
for the hearing of the appeals, Mr. William Copeland and Messrs
Lourey and Iverson® attempted to reconstruct Appellant's
efforts.

With very limited exception for illustrative purposes there
were no actual advocacy files introduced in the record.
Virtually the entire presentation of Appellant's claim is a
review of the records of the State, Federal Government and the
fcllow on contractor years after termination.

In view of the information vacuumﬁ, Appellant's consultant
Mr. Iver Iversen, many months after the mutual termination of the

ntract, created a model to cemenstrate enroliment’’ of a case
r SSI entitlement. Taking a complete list of all DEAP names
pplied by the State he scanned throughk a1l cccuments and files

find a dazte rooted in the Copeland era. If a date could be

found, that case was listed somewhere 1n Group 74 through Group

-

10 and claimed as an "enrolled" case.® The woré "enrolled"”

[¥1]

' See Phyllis Haristein testimony.
34 . .
% My, Iverson was lis*ed in the contract as one of the key
personnel. However, due to illiness he played a small roie during
ithe CAI era. Mr. Iverson was also Chairman of the Board of Sedna
Corporation during the CAI era. See Footnote 28, supra.

<

-
-
-

The information vazuum was perhaps exacerbated by the
relationship of the parties during contract performance. The
parties to this contract were at odds from the inception. A letter
writing campaign of biame ané finger pointing by both sides
commenced in the fall of 1987 and commencing in late March of 1988
threats of abandoning the contract by Appellant and termination by
the State are found in the record. Mr. Gerald Martin, while State
contract manager, had generated some 30,00C notes and written
records to demonstrate the interaction of the parties. Only a few
were introduced into the record. Certain records that Appellant
left in Maryland after contract termination were not retained.
What they consisted of cannot be determined from the record.

LA

' Enrollment ["enrolil”]} is a contract term. Contract, I(1).

n

' Based on Mr. Iverson's information and methodology, Mr.
Lourey developed Appellant’'s claims for FMA entitlement.
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comes from the contract. Appeilant has i1nterpreted "enrciled” to
mean any case which has a date in the Copeland era. Appelliant
does not suggest that any actual enrollment (signing of a
document by a client authorizing representation) was necessary
for fee entitlement. Some of these cases do have signed -
Autnorized Representative Fcrms (ARF) fer Appellant., but the
majority rely upcn cther indicia of Appeliant's representation.
Appellant describes i1ndicia cf representation as ARF's or
egquivaient. Th:s means for example that 1f a TZQY (a Federal
Government dccument refiecting SSI entitlement status) has a date
of Federal ac:ticn on conversicen during the time Appeiiant was
working (or aiter they lei: for scme groups, i.e. Groups 63
through 10 or pcrticns thereof) then Appeliant ciaimed a fee for
such case. Appelliant oniy reviewed cases which were successiully
on rederal benefits rolls in reconstruction of its efforts.
Nowhere in this iitigation did Appelliant claim work for cases
without proof ci convers:ion.-S However, any case which became
Tederaily entitied at scme time before, during or after
Appellant's involvement 1n Maryland was claimed as an Appellant's
case 1f actual or thecretical GPA or MA savings could be traced
to the Copeiand era ané thirty six months thereafter:>:

The word "enrolied", however, is not ambiguous. Appellant
was to go out and find ciients, obtain their authority to act and
develop an advocacy iile. If such files exist they were not
produced, excepting excerpts for iiiustrative purposes for a
handiul of persons. Appeiiant's interpretation of enrollment is
not a reasonable reading of the contract documents. The contract
documents do not envision that a client, third party or other

3¥ phe record does not reflect the number cof cases worked on
by Appellant for wnich no FFP was achieved. The record also does
not reflect the total number of cases screened by Appellant.

¥ This approacna is evident in Appellant's Proof of Costs which
attempts to capture the overall successful impact of FFP for the
DEARP c¢lients and does not attempt to recreate records of
Appellant's advocacy work.
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force, whose actions converted a2 GPA or State MA person to
federal benefits would entitle Appellant to a fee. This contract
only awards a fee for advocacy by Appellant resulting in
conversion. There can be no entitiement without an Authorized
Representative Torm signed by a client, after which Appellant
through advccacy, even :1I such advocacy merely consists of
Appeilant fiiing the proper forms and appliications in the proper
sent to Iederal benefits pricr o November

—

places, converts the ¢

9, 1988, the date the parties mutualily terminated th:s contract
for their convenience.

Appeiiant argues that as zo Group 73, the State nad ail

elements reguired ané wrongfuiiy denied the cases due to an
o

erroneous appiicat:on of Federal law. This group was at least in

part denxed eligizility because they céid not meet the financial
requirements of the DMAU. The record reflects that 60 persons in
Group 73 failec the financial~technical regquirements because the
DMAU included :n their fizancial resources the GPA/State only
tunded mon:thniy paymen:.x Apre.iant asserts that a correct
reacing of the appiicable Pederal Reguiations do not regquire a
State DMAU to inciude GPA/State funded payments in caiculation of
a4 persons rfinancial resources. 3State poiicy during the
Appeiiant's tenure was to include these amounts. - It was
suggested at the hearing that State policy makers used this more
stringent application as an accounting safeguard. However, after

Appellant left, the State changed its policy and did not reguire

* Appellant asserts that this reasen for denial was the sole
reason for denial applied to all 940 cases claimed by it to
constitute its Group 73. However, there may have been numerous
other reasons applicable to each specific case for denial. There
was no case by case explanation for denial. The Board dees not
know if any other reasons would or did result in denial for any
Group 73 case. To find entitiement, if the State income
determination peclicy was in error, would require a case by case
anaiysis to determine 1f there were any other reasons for DMAU
denial. No sucn evidence was offered at the hearing. In fact,
where individual cases were discussed the parties could not agree
on the specific reason for denial.
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inclusion of GPA payments in the calcuiation of the financial
status of applicants for federal benefits. As a result of this
policy change, Appeilant asserts that aundreds of cases which
were allegediy initialiy denied on financiai eligibility grounds
and for which Appeiiant ciaimed enroiiment were iarer converted
to federal beneiits.®: Appeilant argues the State shouid folilow
the less 1nciusive (or more iiceral) application of the Federal
rReguliations. We disagree. The State, for policy reascns,
consistently required inclusion of GPA payments in financial
eligibility determinaticns. A State may not co less than
required by Federal law, but nothing prohibits a State policy
irom being more restrictive as that policy relates to State
contracts.® The £tate a.so penefits with Appeilant from FFP
conversicns. The State was not aregitrary in 1ts determination to
ceny FFP ciaims on financia} ineiigibility grounds. It is the
State not Appe:iant that is responsibie for repayment of Federaj
Farticipation 17 a case was chailenged on audit for financial
inelilgibiiity.

The State made many poiicy decisions which affected the DEAP
Frogram, all of which were within its rights under the contract
documents. In one group of cases, the State had a policy of
regquiring redeterminat:ons every 6 months. However, this was
warved for some cases and Appellant was paid a fee without strict
adherence to that policy. Appellant has not complained about
such waiver nor does such waiver mean thét the State was required
to waive the GPA payment inclusion in determination of financiail

eiigibility. Appeiiant cannot dicrate to the State what its

% The State change in poiicy affected only 42 of the 60 cases
previously denied under the oid pelicy out of a totai asserted
Group 73 of 940 persons.

** Caution must be exercised in not confusing the federal rules
pertaining to GPA and medical assistance under Social Security.
GPA payments are not dependent on a finding of age, blindness or
disability as set forth in the Social Security Act under SsSI.
Compare 42 CFR § 416.1124 with 42 USCA § 1396a (a)(l0)(C)(i)(111).
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policy should be, but must necessarily work within the confines
of both State and Federal guidelines.

Finally we note that as to some cases in Group 73, work was
obviously done by others after Appellant left Maryland and such
work by State employees and the follow on contractor was not
addressed by Appeliant as to what degree the advocacy of others
may have resulted in conversion for any specific perscn.Es The
fact somecne 15 converted and Appeiiant has an ARF or equivalent
1s not enough for entitlement. Even if Appellant had an ARF for
every case in Group 73,“ the contract requirements including
DMAU approval were not compieted prior to contract termination on
November 9, 1983.

Group 72 takes one more step further away than Group 73 from
the fee eligibility requirements of the contract documents since
there nad been no determination by the DHR MRT that the person
was medicalily eilgibie for FTZ. The contract requires approval
by a Medical Review Team (MRT} for medical eiigibiiity. 1In
Maryiand, the dec:is:ion making autnority was deiegated to the
State by the Federal Government. Prior to the Copeiand era, the
State nad a contract with a s:ngie pnysician and a social worker,
which comprised the State MRT. The State used a physician and
social worker because 1t was reguired by Federal law in the
definition of MRT. However, the DEAP project was contracted on a
grander scale and medical review of the records of many more
persons ‘than could be handled by the existing MRT was
anticipated. The parties disagreed for months over what would be
the MRT and who wouid pay the costs. Finally, it was agreed
Appellant would estabiish and pay for the DHR MRT and it would
not be supervised py Appeiiant. In this way, there wouid be no
conflict of interest between Appeilant and the State delegated
MRT decision maker the DHR MRT. However, as discussed in

5 phis issue was not addressed by Appellant for any group.

i Appellant could not locate an ARF for some persons in Group
73.
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Footnote 8, rinding of Fact 13, the Appellant arguss that its in-
house medical records group constituted the MRT called for py the
contract. Appellant hired Mrs. Patricia Caudie, a nurse familiar’
with medical evaluation with a background in SSa claims
administratien, to handle its in-house medical records group.
nowever, Mrs. Caudle was net a physician nor a licensed sociai
worker.¥ This in-house un:it reviewed, reguested medical

records and set up exam:inaticns and prepared the file for DER MRT
submission. Mrs. Caudle zest:fied she never considered herself
as the MRT. Appellant’'s assert:on that final approval of medical
eligibility was achieved -y i:ts in-house greup finds no support
1n the record. The definizion of MRT, as found in the contract,
15 not ampiguous andé mus: coxform to minimum federal standards.
Appel.ant's argument that the medicai records coliection and

evaluation staif (Medica. Documentation unit) headed by Mrs.

.
i o
¥ |

Caucdie wzs txhe ) Zor purpcses of determining medical

-

=
eilgibliity Is not supported -y Appeliant's own witnesses, and

(gl

cont-overts any reascnable reading of the appiicable contract
provisions and Federal and State requirements. Appellant is a
sole scurce contractor whe cbrained this contract based upon its
asserted expertise and should have been aware that it could not
obtain med:cal eiigibility without evaluation by an MRT comprised
of a physician and social worker.

Also the clients iisted :n Group 72 takes one z step further
away from the iixeiinhood Appellant would have engaged in any
significant advocacy on behalf of the client other thnan
coiiection and forwarding of medical records and forms te the DHR
MRT. In any event, these cases were denied by the DHR MRT prior
to contreact termination on November 9, 1988 and one of the
requirements for fee entitiement under the contract was thus not
met.

Group 71 cases claimed involve cases received by the DHR MRT

-
a
-

In Maryland a "soc.al worker" must be licensed to use that
designation.
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without any decision by the DHER MRT by November 8, 1588.
Appellant could not have possibly xnown 1f these cases had
eligibility, since this greup by delinition inciudes perscns for
whom the work was not finished. :

The next group of cases (coliectavely Groups 63, 62z, 61, 30
and 40) extend the terminat:icen date ¢f the contract from November

anc apply various levels of

1y
(]}
[V}

S, 1988 to December 31, .
preparat:ion to each group. Trhe Board has Zound that November &,
1588 is the terminat:icn date and that no work would be done by
Appellant aftier Novemper 8, 1988. The parties mutually agreed to
terminate the ceontract :y agreemen:t cated Necvember %, 1988. To
extend the date cf terminaz:ion to December 31, 1988 contradicts
the action oi the part-=2s. The Appeilant's argument for
extension Icr extitiamen: IOor WOrk 1n progress being conducted by
otners after 3t ileft Maryiand .s rejected.

For Group .{, Appe..ant nas no nformation, ROt even a date
ascertainabie in the Ccpeland era. Consequently, there is no
predicate for a finding of ent:it.ement for tne record is void.

Appeliant also claims fe2 entitlement for FMA and SSI
conversions for ancther grecup of cases classified by Appelant as
Anticipatory Profit cases. i Appellant avers if they had been
on site unt:l the date criginaily planned in the contract for
them to transfer the project to the State in 1992 (i.e. had the
agreement not been terminated), they would have processed an
additional number of cases with conseguent GFA and MA savings.
Appeilant has estimated such saviags at 548,346,780 attributable
to cases it ciaims would have been enrclled by June 30, 1988, the
date set forth in the contract after which there would be no new
enrolliments. Consequentiy, Appeiiant claims a fee of $13,337,198
for lost anticipatory preciits on such aiieged savings. This
calculation is based purely upon statistical projections. No

work was actually done by Appeilant. The Board has previously

it They were also called Group 30 cases in the early stages of
the hearing and in parts of the record.
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suggested to the parties to this dispute that COMAR cdoes not
allow anticipatory profits that nave not been earneé up to the
date of termination.’ The Board conciudes that neither the
Maryland General Procurement Law nor COMAR prcovide for
anticipatory profit for work not performed,u and Appellant's
claim is cdenies.

The State Zas not directly challenged the estimates cf
savings for groups beyend Group 71 Decause 1t beileves taere 15
no entitiement. The Ecard agrees that there is no entitlement
for those groups nor fe¢r Groups 73, 72 and 71. However, 1f the
Boarc had found entitlement, it would have reduced all estimated
fee calculations for such groups by a 23% reduction for natural
fiorces cases anc by a 51,300.00 ccst per case. Absent
stipulations the pocard woulf not have allowed any SSDI adjustment
or iate billings adjustment,

The Soard, naving reviewed entitiement and guantum for the
Greup 74 throcugh Greoup 10 anéd Anticipatory Profit cases, turns

now tc the Appel.ant's other cizims.

.o
L]
v

COMAR 21.07.01.12 Termination for Convenience prohibits
reimbursement for anticipatory profits that have not been earned up
to the date of termination. The General Procurement Law does not
rrovide for anticipateory profits that nave not been earned up to
the date of termination. It cces mandate Termination for
Convenience and Deiault clauses in ail State procurement contracts.
The clauses as set forth i1n COMAR define the remedies and damages
allowed. See M&M Hunting Preserve, MSBCA 1279, 2z MSBCA ¥ 1453
(1987). The same result obtains, 1.e., the same legal principles
apply, whether the parties use the long form termination for
default or convenience clause as set forth in COMAR or a short form
version.

% Phe~ Board has never allowed anticipatory profit in a
contract dispute for work not performed. However, in Dewey Jordan,
Iinc., MSBCA 1569 (1531), the Zoard suggested that if an Appelliant
could show evidence of "williful breach”™, as where the contractor
was terminated without good faith to specificaily deny proficts and
regquire the contractor to only perform that work where the profit
was minimal thus denying the contractor the benefit of its bargain,
there may be a predicate for considering the appropriateness of an
award of anticipatory profit. The record does not reflect any such
willful breach by the State in the instant appeal.
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2. 3ack Claims
Appellant claims fees for "back claim" Work, A back claim

as previously indicated is a method of capturing State savings
for 1tems passed over for a variety of reascns by the State's
annual Reconciiiation Run.:? Once a year the State performec a
massive transactional compariscn of the fiow ¢ benef:i:s and
Federal Financ:al Participaticn :in those benefits kacwn as a
Reconciliation Run. It is a true audit of these transactions and
after sorting thrcugh tens of thousands of transactions will g:ive
4 gross mcnetary amount of how much the State owes the Federaij
Goverament or vice versa. This comparison involives a massive
amount of data. Thus State policy was only to print a copy of
one cof every 10C comparisons for individual cases, otherwise
massive printout would result,

The contract as executed on July 7, 1987 did not
specifilcally prcocvide far Appe.iant to ciaim a fee for back
c.aims. However, the DEAP Project was 1n financial difficuity
and Appeiian: rea.._-ad tnat by making some data Processing
changes to the Zackx ciaim parame:e:s,t additional large sums c:
1PAtion could be rezsonabiy claimed. The contract

r expansion of Appellant's effort for revenue

2]
(1]
n
{
LA}
[+1]
p-n
"
m
L8 |
rl
'l
0 0

did provide £
enhancemen: with the consent of the State. The State agreed to
assist tne financially troubled Appeilant and the parties
provicded fcr ack claim endeavors in the MOU. The cperative
language provided:

"CAI's financial interest in such
backciaiming shall be limited for cases for
which current claims are made for the first
time on or after 1/1/88, to:

(A) those individuai cases who have been identified and

&3 The information compared by a Reconciliaticn Run is dynamic,
and therefore reflects the status of the accounts only for the date
the run is completed.

* An example would be the assumption that entitlement should
be found at an eari:er date in a client's claim.
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accepted as '"Copeland Cases" as hereinafter identified,
for any part of which cases periods of backeclaims shail
be counted as part of the total 36 months of maximum
CAI participation in a case; or

(B) to any future net addition to a "backclaim" which CAI
during its active participation in this project may
discover and bring to attent:ion after such "backclaim"
nas been prepared and filed by the State, totailiing no
more than 36 months of CAI participation in a case.

Notwithstanding the generality and inciusiveness
of interest :n populations and time periods here
specified to invoive a C2I interest 1in backeclaiming, :t
1s expressly uncderstood and agreed that CAI makes no
claim with respect to any such "backclaim" prepared and
filed for feceral payment prior to 11/1/87 by DHMH,
This 1s an express recognition by all parties that
there was a need for continuiiy of process alter
©/15/87 &s respcnsizility was being reiayed to and
assumec by CAI. It also recognizes that by 11/1i/87, it
was clearly estabilshed that CAI had participated in
ciscussions and disclosures and shared technical
inicrmation respecting "backclaims" suificient to
establish 1ts right and interest in any claim filed
thereafter with respect to the defined population and
periods."”

MOU pp. 5-8.

Appeilant began working on backclaims and was paid
$1,713,802 in fees prior to termination. However, Appellant
claims it is entitied to additional fees on various back claims
as set forth in Finding of Fact No. 24 under its interpretion of
the MOU. The State rout:inely made reconciliation runs {a/k/a
pack ciaims) before the contract at issue herein was entered
into. These back claims produced an unusuaily large refund to
the State and from an audit point of view "stuck out iike a sore
thumb". This concerned State officials as an invitation for
Federal audit and to aveid this the State decided to split up
recovery of rF? that would be generated by any given back claim
and spread it over several future ciaims. The Appeiiant ran
those future ciaims, and the State subtracted from Appellant's
fees that portion of the claim which related to the prior back
claims prepared and filed in part by the State. Appellant argues
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it should be paid on all of the back ciaims, even if the amount
included priﬁr State work. We disagree. The contract is clear
and admits of but one constructicn. - Entitiement for back
claims attaches to those claims preparec and filed wizth
Appellant's input subseguent to Novempber 1, 1987,

The Appeliant adciticocrnaliy wants the inclusicn of $2€69,527
in late billings in :ts back ciaim fees uncer the same theory of
late billings acdiustment descrited eariier that providers should
submit their bilils immediately. We find no entitlement for a
late biiling adjustment Sor back claims. This adjustment is not
reasonakle 1n light of the ongoing process of billings by
providers and 1s not provided Zor in the contract. Appellant is
only entitied tc back claims which they prepared and filed
resulting =n actual savings o the State. The State paid
Appellant S$1,713,802 for back claims. The Board finds that is

the correct amount to be paié under the contract., Appelilant is

i

not entitied to any compensatien Sor amounts rending from

-

Previous pack ciaims cr any Sack ciaims fi1led i1n the future.’
C. Miscellaneous C.a-ms and Acjustments
The Zoard next addresses the remalning miscellaneocus

modifiers or adjustments and ciasses of claims which have not

- When the meaning of a coatract is clear and unambiguous it
1s 1nappropriate to consider extrinsic evidence to explain a
party's different interpretation of its meaning. Dominion
Contractors, Inc., MSBCA 104C, 1 MICEEL Yig8 (138z) at p. 8;
Intercocunty Construction Corporaticn, MDOT 1036, 2 MICPEL Y164
(1987). The written language embeodying the terms of an agreement
will govern the rights and liabilities of the parties, irrespective
of the intent of the parties at the time that they entered the
contract, unless the written language is not susceptible of a clear
and definjte understanding. Cam Construction Company, MSBCA 1088,
1 MICPEL %62 (13983) at p. a.

‘‘ Appellant originaily made ciaim for additrionai fees in the
amount of $6&5,33:1.00. During the nearing it discovered it had
aiready been paid such amouat so that portion of the claim for
packclaims was withdrawn. The parties have stipulated that
Appellant is entitled to an additional $3,000 1in fees for the runs
set forth in Appendices G-2 and G-3 up to and including the run on
8/10/88.
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-

-a ) . = . i
been abandoned,’” reorganized or merged, !

otherwise disposed of by the numerous revisions to Appeilant's

redefined or

Proof of Costs.

Appeiiant seeks an adjustment (1.e. fees) for "pharmacy
assistance claims" in the amount of $805,263 for pharmacy
backcliaims from 12/31/8E to 6/30/89. We find no entitlement.
These claims were not recited in the contract documents and
despite Appellant's feqguest tc exrand intoc such area, FFP
therefrom was not actua.ly c.aimed by the State until late in the
CAI era. ~Further, the Procnicition on anticipatery profit wiil
not support inclusiocn of these alleged anticipated amounts
captured by others af-er termination for which the Appellant
performed no work.

Appellant agrees tnat an adjustment for mortaiity should be
appiied. However, the record does not contain a factual
;redica;e for a Z:inding ¢ an aectuai mortality rate other than
the fact some of the GFA/MA topulation died during the litigation
reriod. A mortality faczor :is inciuded in the parties

TZpuiation cf GFA and FMa 5avings in the Group 74 cases.

As discussed adove, Apre.lant aiso makes several
statist:cal-averaged projections for its anticipatory profits
cases 1nciuding backeclaims. None of these projections are
supported by the receord. Any finding of entitlement must be
based upon actual savings not, by way of example, an assertion by
Appellant that the Sta:te shouid expect average annual increases
in FFP of 12.0325%. There was no factual presentation as to the

basis of these anticipatory profit ciaims during the hearing and

i3 Examples of abandcned theories of recovery are txcess Zero
Claim Months Adjustment, nemalnlng Montns Adjustment {abandoned as
to the Group 74 cases at thaz point when 36 months from November B,
1988 had run), Case Group 30, Retro Cases and Dangling E11g1b111ty
cases,

1 zere and Remaining Months were merged into the SsSDI
Adjustment.
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they are denied.’
N State Claims b

The State asserts a claim for alleged revenue loss in the
DER and DHMH FY 1588 and FY 19839 budgets in the amount cf
£3,175,768.

Respondents characterlze Their contract w-th Appellant as a
Contract to save tThe State a Sum certaln by a date certain.

By its terms, this was an Agreement

"ttc] organize and carry out a program . . .,
LLCl prcvicde the se-vices described |, . . for
the puprscse ci enN&’.1ing The Maxlmum number
of disabied aad potentially disablied General
Public Assistance and State Medica:
Assistance rec:iplents and applicants to
receive . . . [federal benefitsj . . ."

"[A]s a minimum expectation, the hypotheses
and projections contained in the CONTEACTOR'S
report [Append:ix A) . . . shall be foliowed
to the extent of screening all persons found
TO0 be in the highes: 20% of Medicaj
ASSlstance users 1n the current GFA
scpuliation.”

contract, I(i).
Appeliant did not sssume a contractual obiigation to save

tne State a particuiar sum of meoney. Appeiiant contracted to

"take all reasonabie actions necessary to achieve . ., . savings
(of $4.35 milliion in =Y 1988;." Contract, § I(z). 1In Appendix

A, Appellant projected estimated State savings for FY 1988 of
$28.65 million and even greater savings for FY 198%. DHR and
DHME budgeted certain of these projected (anticipated) savings
from the DEAP project before the contract was executed and before
the Board of Public Works had approved the contract.

The-State's claim for revenue loss, although styled as a
claim for unreaiized savings, 1s the equivalent of a ciaim for
lost profits - i.e., it seeks to hoid CAI accountabnie for

estimated revenue the State believes CAI should have generated

* As noted adbove, Appeilant's anticipatory profits ciaims are
denied on other grounds as weili.
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had the contract been periormed.

Maryland applies the objective law of contract
interpretation. See Genera] Motors Acceptance Corp. v. Daniels,
303 Md. 254, 261-262 (1985); State Highwav Admin. v. Greiner, 83
Md. App. 621, 638-339 (1990). Applying such a standardé, and in

the absence ci any suggesz:cn of ambiguity advanced by the

partles, we Ifind nec language -n the contract PUrsSuant to whRich
the Appelilan: agres=é ¢ achweve & minlmum amount ol savinhgs 1n FY
1988 ané FY 196%. If tha parcties nad intended tha: Appeilant
Wwouid achieve thrcugh its advecacy efforts a minimum ievel of
savings (or incease :in revenue through conversion of GPA and
State MA recipients to federa} entitiements) they should have so
stated 1in the centracz. Language obligating the contractor te
take "all reascnadle acti=nas necessary to achieve . . . savings,"
and language estimating levels of savings (i1.e. "the hypotheses
and projecticns csntained in the CONTRACTOR'S report" [Appendix
Aj) do not rese s tha level of a corntraciually mandated minimum
Savings guarsnt We also note that the mutuai termination of

Ex: less than 4-1/2 months intoe FY

[

eg,
the contract in November of 3,
for unrealize savings for FY i389.

3

i

—
11

11

8%, wouid vizlz:is any c

or $3,1i75,768 1n alleged revenue

B
s
th

&
ccorcingly, the State's cliaim
053 1s den:ed,

o

Credits

The pariiess have stipuiated that the vaiue of CAI inventory
acquired by the State upon termination of the contract on
Novempber 9, 1588 was $59,856.80, and Appeilant is entitled te a
credit for such amount.

The parties have stipulated that the value of the PDP-11 and
ancillary computer equipment acquired by ‘the Stata on November §,
1588 and ;Eereaf:er used for the State's own purposes was
$47,000.00 as ¢if November 8, 1988 and Rppeliant is entitied to a
credit for such amount

The record aiso refiects that the State paid $530,568.95 to
approximately 24 vendors for services rendered to Appeilant prior
to mutual contract termination on November 9, 1988. The Board
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has found that such expenses were reasconable and incurred in
performance of the DEAP project by Appellant in the
September/October, 1988 timeframe and that payment was necessary
to keep the DEAP project in operation. Accordingly, the State is
entitled to a credit for its payment of $30,568.95 to variocus
vendors,

Fipally, the State is entitled to a credit ci 5¢5,29
1ts payment o DEaZ Project cperating expenses ror t e
November 1, 1388 through November 8, 1388 as discussed in Finding
of Fact No., 55 and a credit for §53,39%.74 for DMAU costs
ciscussed in rFinding of Fact No. 8i.

Predecis:on Interest

The Board determines :n -ts discretion that 1T is not
apprcopriate to award predec.sich interest on any award of monies
or equitable adjustment to either party herein except as
specifically set forth beiow. See § 15-222, state Finance and
Procurement Article.

The Bcard determines in summary that each party is entitled

to the foiiowing monetary awards and/or credits with interes:t =zs

noted.
A, State
i, The 1.2 miilion advance represents a kKnown amount with a

contractual promise to repay. Accordingly, the State is entitied
to be paid its 351,200,000 advance with interest in this case.

See § 15-211, State Finance and Procurement Articie; Affiliated
Distil. v. R.W.L. Co., 213 Md. 508, 516-517 (1957). Interest
shall accrue at the various rates of interest applied to the 15%

of fees escrowed and withheld frem Appellant's fees from October
31, 1988 through January 31, 1992 and thereafter at the rate of
10% per annum until the date of this decision. Following the
date of this decision the rate of interest on the total amount
owed (including interest) as of the date of this decision shaill
be at the rate of interest on judgments.

2. The State 1s entitled to be reimbursed for the DEAP project
costs incurred during the period November i, 1588 through
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November 8, 1388 in the amount of $63,290.26. The State is
likewise entitled to be reimbursed for the DMAU costs in the
amount of $53,999.74. Interest =n suck amounits shall only accrue
from the date of this decision until paid at the rate of interest
on judgments.
3. The State is entitled to be reimbursed for its payment of
DEAP project invo:ices from various vendors in September and
Gctcber 1288 fcr esxpenses :ncurred by Appellant necessary to DJEAZ
Project operations in the amount of §3G,568.95. Interest on suchk
2amount shali only accrue Ircm the date cf this decision until
paid a:t the rats of 1nterest on judgments.

B. Acvellant
1. Appellant 15 entitled to be paid, after deduction of fee
amcunts already ard't and escrcw amount and application of the

£
varicus adjustments'' discussed above, a fee of $1,889.001"

Appeliant was paid §242,887 in Zfees.

l.e., acdjlusiments as discussed above for natural forces,
iate cilliings, morzality ané overhead.

N Tctai Stats S5sv:ngs (inciuding mortality and late piilings
acsustmenzs)
GPA Savings $ 3,088,464
rMA Savings : 7,866,363
Total 510,548,827
“ee Percentage X . 28
Fee $ 3,065,672

2. Adjustments

——

Less:
Natural Torces (.23) S 766,418
State Costs Lcr 748 Cases 128,121
Fee Payments 242,887
Escrow Double Payment 39,245
Subtotal 5 1,176,671
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relating to the 748 Group 74 cases. Interest on sucnh amount
snhail only accrue from the date of this decision at the rate of
interest on judgments. ;

We have been advised cZ the escrowed funds and non-escrowed
funds withheld from CAI's fee payments (see Finding of Faet No.
52) and Rppeilant at the hearirng and in £o0st hearing briefs has
asserted entitlement to these funds. Az of January 31, 1992,
pPrincipal ancd i1aterest on the esercwed “unds totalied $372,963.84
and principal amounts and interest thereon cf funds witnheid from
Appelliant but nct ceposited iato escrow totailed 582,954.05.

This matter is remanded for action by the parties consistent with
the provisions of § II{2)(HE) of the contract.
z. As noted In Findings of Fact Nos. 33 and 24, Appelian: is
entitled to a credit 2ga:nst amounis otherwise owed i0 the State
of $59,8356.5C for lnventory andé $47,000.00 for computer
eguipment. _hlerest OR SUCRh credits snall only accrue from the
date ol th:s decision at tne rate af interest on jucgments.
3. The pariies have stipuiated that Appeilant 1s entitied to an
acdéitional fee of 53,000 for back claims. Interest thereon shail
Only accrue from the date of tiis decision at the rate of
Lnterest on judgmen:cs,

In aill other respects the claims of the parties are denied
and the appeals are remanded to the State for action consistent

Wwith this opinion.

3. Recap S 3,065,672
1,176,671
Tota: 5 1,889,001
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Dated: Uﬁp~L~/3 /7323

Robert B. Harrison III
Chairman

N\

Neal E£. Malone
Board Member

1 concur:

Shesdeon H. Eress
3card Member

I certiiy that the orego;ng 1s a true copy of the Maryland

State Board of Contract Appeais decision in MSBCA 1408, 1431 and
1576, appeais of CGEELAND & ASSOCIATES, INC., under DGS Contrac:
No. 1MA/CS 06/58-524,

o)

ated: >4¢na f@ 19¢R

///QJJ/ ‘\567)?( 4/1///7@

Mar gj“?rlscllla
= = Recorder
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