BEFORE THE
MARYLAND STATE BOARD OF CONTRACT APPEALS

Appeal of ASSURED MEDICAL TEMPS, )

INC. )
) Docket No. MSBCA 1739

Under DHMH Blanket Departmental )

Contract for Sitter Service for)

Facility Clients )

September 30, 1993

Bids - Lateness Exception

A late bid may not be excused under COMAR 21.05.02.10B if the
bidder's unreasonable action or inaction is an intervening cause or
contributing factor for the bid being delivered late.

Responsibility - Procurement Officer Discretion

The procurement officer has wide discretion in determining the
responsibility of a bidder which this Board will not disturb unless,
arbitrary, capricious or clearly erroneous.

APPEARANCE FOR RESPONDENT: Thomas P. Lyon, Esdg.
Law Offices
J. Edward Davis
Towson, MD 21204

APPEARANCE FOR RESPONDENT: Sharon Krevor-Weisbaum
Asst. Attorney General
Baltimore, MD

APPEARANCE FOR INTERESTED PARTY: Gordon B. Heyman, Esq.
Dackman & Heyman
Baltimore, MD 21218-5641

OPINION BY MR, MALONE

Appellant timely appeals a denial by the DHMH Procurement
Officer, that (1) the bid of Supportive Lifeline, Inc. {Supportive)
was late and (2) that Thomas & Thomas, Inc. (Thomas) was not a
responsible bidder. The facts material to the issues in the appeal
are largely uncontested.

Findi £ F

1. On April 6, 1993 the Division of Contracts and

Telecommunications (DCT) of the Department of Health and

Mental Hygiene (DHMH) issued an invitation for bids (IFB)

DHMH - DCT-93-914 to provide sitter services! at Spring

Grove Hospital Center, with the option for other DHMH

facilities to use the selected vendor. The vendors were to

1n sitter is somecne to act as a companion (provide supervision) for
patients hospitalized at a general hospital for medical or surgical treatment.
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provide a coordinated pool of qualified employees to act as
sitters on an "as needed" basis.

2. The bid documents originally provided bids were to be
received at the Office of Assistant Superintendent - Spring
Grove Hospital Center, Leonard F. Gmeiner (Administration
Conference Room} Wade Avenue, Catonsville, Maryland 21228
until 2:00 0'clock P.M., Thursday, April 8, 1993.
Subsequently, the solicitation was amended to the level of a
Departmental solicitation and by amendment bidders were
advised bids would be received at the Office of Contracts
and Telecommunications, 201 W. Preston Street, Room 511,
Baltimore, Maryland 21201 until 2:00 P.M., May 19, 1993,
Room 511 and that any bid not received by that time and date
shall be disqualified. All of the parties received this
amendment .

3. The IFB was structured for multiple contracts which were
given priority according to the IFB.

4, The IFB provided,

"F. MULTIPLE CONTRACTS/PRIORITY

The Department may contract with more than one vendor, on
occasions when a sitter is needed. The bidder submitting
the lowest single weighted hourly bid rate price at a
designated general hospital, as taken from the bid page of
this contract, shall be given the first opportunity to
provide a sitter. If this lowest rate bidder is not able to
provide a worker within one hour after being requested, the
requesting facility will then contact the next lowest
bidder, etec., and will authorize such service to be provided
based on availability and cost. The Department does not
guarantee any number of hours of needed Sitter Service at
any general hospital, even to the lowest cost wvendor.

A bidder may choose to submit a bid at one, several, or all
general hospitals listed, but must bid for all shifts at any
general hospital for which it submits a bid. Bid sheets
should only be completed and submitted for those general
hospitals for which a vendor will provide sitters. (Don't
return any blank bid sheets}.”

5. The bidder was also to provide telephone numbers to the DHMH
as follows:
"l. Telephone numbers
With its bid, each vendor must provide one or more telephone
number (s} that will be answered 24 hours per day and must

2
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also provide a list of representative personnel who will be
available to answer such calls. The Department or any of
its facilities reserves the right to make verification calls
to this (these) number(s) to ascertain if they will be
anwered 24 hours per day by an appropriate representative of
the vendor."

The bidders were also required to provide at least two

references where it currently or within the past two (2)

years, provided similar or a higher level of service as

follows:
"2. References

As evidence of the ability of a vendor to satisfactorily
provide the "sitter" service needed, each prospective bidder
must have at least two (2) references of where it is
currently, or has within the past 2 years, provided similar
or a higher level of service. With its bid, each vendor
must identify these references, provide a description of the
type, duration, and value of the service, and the name,
title, and telephone number of a contact person with the
reference who can verify the nature of the services and the
level of satisfaction with its performance."

DHMH also required in the IFB that all sitters be employees

of the vendor who as employer would be responsible for the

insurance, taxes and other ordinary and necessary costs of

the employees.

The Procurement Officer for this IFB was present at bid

opening together with two (2) representatives of Appellant

and two (2) representatives of Personal Touch Home Health

Care. The bid box containing the bids was taken to Room 522

at 2:02 p.m. to open the bids due to the lack of space in

Room 511. The bid box contained eight bids. While opening

the second bid, a representative of Best Temporary Services

{BEST} entered the Room, 522, and since it was 2:05 P.M. was

told the bid was late. The representative of BEST left and

returned a few minutes later with the Director of Fiscal

Services Administration, DHMH, who informed the Procurement

Officer the Best bid had been at Room 511 by 2:00 p.m. The

Procurement Officer suspended bid opening to confirm these

facts. At approximately 2:10 P.M. while in the hallway, a

representative
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curement O0ZZicer she wzs a* Zoom 512, 301 West Zreston Str
t

at 1:5C P.¥., to deliver the kigd, and since c
4 id, walted a few mcments zad u
er

'
|-
L

ed she was in the wrong b
The Procurement OZfficer further suspended kid opening
confirm the facts offered by the Supporiive representative.

The PFrocurement 0ffic then accepted the Best Bid.- The
n

er
recurement OZficer then correctly advised Supportive that
before he could accept its late bid, he had to cktain written
approval from the Attorney Generzl's 0ffice pursuza* to COMAR
21.05.02.108. The Procurement Officer after consultatien with
the Attorney General and confirmation of the facts offered by
Supportive, accepted the late bié as an exception tec late bids
under COMAR 21.05.02.10B.

The Procurement Officer concluded that but for the inacticn of
State perscnnel directing the procurement aciivity or “their
employees the bkid of Supdoriive would have been delivered
before 2:00 P.M., This reascning was based upon a well known
problem of insufficient signage for the 301 and 20! West
Preston Street office buildings. The two buildings are
adjacent and the 201 Wes:t Freston Street building has no
specific address identification on it. There is a sign
stating, "The Herbert R. O'Conor State Office Building™, but
no numbered address except a sign “Building 4". 2 small sign
does appear on cne of the revolving decrs of the lobby which
reads "201". This is not the main entrance to the building.
Between the 20! and 301 W. Preston Street buildings are two
small signs, one facing north and one facing south. O©One sign
rreads "2C1 W. Preston St." witk an arrow towards the 201
Building and the other ™30 W. Preston St." with an arrow

towards the 301 Building.

£ Appellant did not protes:t Best as a late bid.
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The 301 W. Presten Street building has z large sign Identify-
ing It as "State CZfice EBuilding." The sign is ir =z prominent
rtheast corner cf
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SEtreet building Zs =k
Roem 211 o2 the 301 W, Preston Stree* building is a Depar‘ment
of Perscnnel (20P) testing room used Ly candidates seeking
tate emplcyment. It is common for individuals coming tec
these State offices to confuse the buildings and end up ia the
wreng place, There have been many circums;ances when indivigd-
vzls lcokxing for the personne! tesiing rocm have Zfound “hem-
selves at the DEME Frocurement 0fficer's office in Room 511 of
the 201 W. Preston Sireet building.
The inadequate signage is an endemic problem for these build-
ings. State personnel conducting the procuremen: were well
aware of the signage problem and were censtantly helping lost
members of the public. While inceonvenient, the problem never
rose to a leve! where State perscnne! took actior te have
adegquate signs erected.
The Supportive representative, while generally familiar with
the State OZfice Complex had never been to Room 511 cf 201 W.
Preston Street. The Supportive representative parked the car
shertly before 2:00 2.M. and wen: into the Zirst building of
the complex without relying on a sign or direction from any
person. She simply reasoned this was the first building she
came to and assumed it was 201 W. Preston. The underlyin
rationale of the Procurement Officer that the State's failure
to erect adequate signage was the linchpin for accepting the
'late bid.
Thomas also bid on this IFB. Thomas currently provides uni-
formed guard services at a mental healtk institution under a
tate contract and provides drawk-idge scperaters under an-

cther. Thomas also provides security and detective agency services.

5
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The DIME Procurement Cfficer determined Thecmas a respensible

o

idder based upon i1tz past werk histery cpersting 24 hours a

"

severn davs a weelk providing security services Zfor cver

ten years znd made inguiries into the references provicded.
After

reviewing the background of Thomas and considering its
prior his

c
tory werking with and training workers the Procure-

ment Officer concluded it had sufficient experience tc previde

the level cf skill necessary to comrly with the sitter

recuirements of the
The Procurement 0fficer was sz-isfled Themas ccould provide the

P ——

necessary level of 24 hour telephone service regqguired an
emplcocyees to sit wiih patients awaiting health care services.
Only elementary knowledge of basic principles cf patient care

were reguired as expressecd in the IFE.

"3y submitting a bid for this service Ridders will be
deemed to specify that they are capable of providing
gualified, sufficient staff should the need zrise Zer
covering more than one patient either at the same
hospital or at mere than one hospital for lengthy periods
of time. By submitiing a bid £for service, 3idders are
stating +that in the performance cf this Contract the
employees they provide possess the 2kility to work with
and accept the psychiatrically or developmentally handi-
capped patient; %tc provide the services described In

caring, humane and respectful manner; and to maintaia a
therapeutic atiitude toward the patient.

Credentialing of all staff will be required. The Con-
tract must provide the Deparitment, and upon request each
respective facility, with documentation that each staff
member has had appropriate training.

A copy of a resume for any staff provided by a vender
must be provided ts the Deparitment, and upen request =ach
respective facility, prior to the use of such employee
under *his contract. Copies of any credentials, certifi-
cates, etc. for employees must alsc be provided to the

214

Department, ancé upon reguest o each respective facility.
Additionally, the Contractor must provide the Department,
and upon regues: each respective facility, with documen-

tation of what their training entails and also documenta-
tion of the evaluations of their staff.
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z. Development c¢f skill, xnowledge, ability anéd
gttitude necessary for the provisicn i
"sitter' czre cf the psyshiziric patient

5. Trzining in the elementzry knowledce of basic
principles of vatiant cazre, cf sarnitation and
perscrnel hygiene, ané cf the responsikbkiliiies
cZ emplcyees i the proper care of the psychi-
atric patient.

cP The proper technigues Zor 1:fting anéd posi-
tiening cliexts.

d. A kncwladge cf correct procedures for self
grctecticn for the sa;ety 0f clients who pose
a cdanger to themselves and/o* othe 5. ot
should include a knecwledge of viclent behavior
management,

The Depariment and/er a2 particular fac;lity

reserves the ght tc refuse te accept any

Individial ar" provided by azny Contractor
¥

s &} - = - =
woin - CEiEE,

Eowever, this stric crce
exception where, but fcr the action or inacticn the State personnel
directing the procurement activity or their employees, a bid would
have been timely. COMAR 21.05.02.108B. The Attorney General's
Office upon request has made a written approval for accepiing the
Supportive late bid in this zppez!, fecllowing a reascned examina-
tion of the cause Zfor the bids lateness. The ARttoraney General! and
Procurement Officer found the cause of the lazte bid was Znadeguate
signage.

'The approval! of the Rttorney General to allow the receipt of
the late bid is supported by a reasonable anzlvsis of the facts.
The decision of the Procurement 2fficer itogether with the approval

of the Attorney General's 0ffice must be given weight by this

7
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in that the lateness of the bid is measured in minutes only and

was not specificzlly Zamiliar cnly minutes before bid opening and
while 2 mcre prudent bidder mzy have made

overcome or allcew Zor unforseen circumstances such as inadeguatbe
siganage; these aspects of Supporiive's behavicr are net enough by
themselves to overcome %the reasoning given ia *he Frocurement:
Officer's decision. Zowever, =t the hearing i: became clezr that
Supportive's bid was not late due solely to the zoor signage.

The 2Zoard is rot persuaded by the argument 2f DEMH relying

upon the Board's decisions in Gian*t Food Steres, Inc., MSBCA 1603,

3 MICPEL ¥284 (1991) ner Wilscn's Grocery, MSBCAR 1594, 3 MICPEL

%283 (19%2l1). Those cases were not Znacticn by State personnel

factual scenarics but rather, bid box cases. The legal analysis of

this czse is more closely found in Americap Rir Filter Co., MSECA

(S ey

I MICPEL 8% (1984) at p. 5 where this RBoard in deciding the

ll¢e9,
issue of late bid stated;

"Bidders primarily are responsible for choosing the
methoed and manner in which they transmit their bids to
assure thejir timely arrival in accordance with the
requirements of solicitation. Compare Ferrotherm Co.,
Comp. Gen. Dee. B-203288, September 1, 1981, 81-2 CPD
$194. Thus, the University may not consider a late bid
delivered by commercial carrier unless improper State
action is the sole or paramount cause of the late
receipt. The Tower Building Corp., MSBCA 1057 (April 6,
1982); Olympia USA, Inc., Comp. Gen. Dec. B-215139, May
21, 1984, 84-1 cpPD ¥9535; Viscar Co., Inc., Comp. Gen.
Dec. B-208701, January 31, 1983, 83-1 CPD $100; Edison
Electronics Division, Armtec Industries, Inc., Comp. Gen.
Dec. B-202342, June 10, 1981, 81-1 CPD Y478; Southern
Oregon Acpgregate Inc., Comp. Gen. Dec. B-190159,
December 16, 1977, 77-2 CPD $477. In this regard, a _late
ebid is not excused if the bidder 's unreasonable action or
inaction is an intervening cause of the bid being
delivered late, even where the lateness in part is
attributed to improper State action or advice. Avantek,
Inc,, Comp. Gen. Dec. B-185248, February 5, 1976, 76-1

CPD 9175; Empire Mechanical Contraciors, Inc., Comp. Gen.
8




Dec. B-202141, 81-1 CPD %471. Compare The Tower Build-

ing, supra. "(Ewphasis added)

In that case ZIavelving z »id cpening at the Universiiy cf
Mzryland at Ccllege Park the Rpoellznt had fziled tc esiablisk that
the lateness o0f its bid was atirikutable solely t5 the incorrect

erso
or bid ecpening.

clearly was cn “ime, ket in the wrong b5uilding. The guestion hers

i5 whether Suppertive's kid, late by minutes, was late due *z the

inadeguate signs Zfor the cifice ceomplex. DEMZ infers In iis
t tidder mar assume that iX

=3
argument that a3 reasznabkly diligent
signated bid box location woul

d
~easonable amecun:t c¢f time and

late bid can ke excused. The ESupportive representative revezled
f£g>r the first time a2t the hearing tha*t she did not rely upecn and
was not mizguided by the inadeguate sigrage. In fact, she simply

ts at the State CZIZiice

went ianto the firs:t building she came

Complex and zssumed it was the 201 W. Preston Street address. We
find that this assumption of the Supp
S

c ve was
to the lateness of the hid.

&

e

[ R

rtive representat
unreasonable and directly contributed
We also agree with the Procurement Cfficer that poor signage
contributed to the public confusion as to the 201 W. Preston St

address and did therefore contribute tc the lateness of the kid.
Eswever, 25 & -esult of the testimony cf the Supporiive representa-

tive the record before this Board clearly reflects that poecr

Ih

R
SIS

n

signage was no* the zole cause for the late bid and therefore
to meet the test for acceptance cf late bids under COMA

[y

22.05.02.10%.

4
T

Exzceptions for late bids is an especially sensitive a
+he Procurement Law and, as In +this case, presents difficult

-

factual scenarios which must be reviewed on a case by case hasis.

S
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This Board in weighing the facts as revealed at the hea:i:; with
the benefit c¢f tesitimeny, cross exvaminatiion and argument of ccunse!
must sustain the zppeal on this ground
bid a= late 2nd nct properly within the 1
upon inaction of State personnel.

The kid bex cazses cited by DEME are distinguished ky thei

r
Zactual scenarios. This Board while cognizant cf the difficuliy in

£ &
resclving these Iissues during the zctuz! preccurement process must
rely on its reasoning reflected in Bmerican 2ir Tilter Co., supra,
This reasoning is ccnsisten* wiikh The Touer Building, Cory., MSERC2
1057, 1 MICFEL 12 (1822} where an unidentified State emgplovee

oy
allegedly waived over the telephone the proposal closing dat

e
This was not sufficient action “c trigger the exception for late

tids since the bidder unreascnably -elied on the telephone waiver
knewing that amendments could cenly be made by the Prccurement
Cfficer and therefore, in part, Ly its unreascnable relianc

e
directly contributed tc the lateness cof its bid. Here, the bid is
only minutes late but clearly late ncnetheless, since Supportive's
action in delivering its bié was a= intervening cause of the bid
being delivered late under the facts sf this appezal. Conseguexz*ly,
the Soard sustains the appezl on this basis.

The Procurement Officer has wide discretion in determining the
responsibility of a bidder which this Board will not disturb unless
arbitrary, capricious or clearly erroneous. See, Environmental
Contreols, Inc., MSBCA 1356, 2 MICPEL 1582 (1%&7).

Under Maryland procurement law a procurement officer has broad

discretion in determining whether a2 bidder is responsible. The
Rppeals Board will uphold a procurement cfficer's technical
judgment that a bidder is or is not guazlified in all respects to
perZorm £fully the contract reguiremen:ts unless unreasonable or

L
contrary to law or regulaticns. See, Environmental! Zontrols, Inc.,

MSBECA 1356, 2 MICPEL 168 (1987);
1399, 2 MICPEL 192 (1s888).

10



ané present while patlents awz’ted medizal! care. The sitter
service cifered by Themas fills the miznimum needs =2z t2 +he
reguis-te s2sxpsrience and gkill ic suppert & fizgdizmg i+ iz =
respeasible bidder. BRppsllant has failed in its burdes cf przef o

Dated: 7, 3‘/43 WM

I ccncur:

b
'/é/ -
28, g nrnrdl]
Robert R, Harriscn I-:I

Chairman

Certification
COMAR 21.1C.01.02 Judicial Review.
A decision of the Appeals Board is subject *

e rev
in accordance with the provisions of the Administrative Procedure
Rct governing cases.

L

-

Annotzted Ccda2 ¢I MD Rule 7-203 Time for Filing Action.

3

(a) Generally. - Zxcept as ctherwise provided in :his 2ule or
by statute, a2 petiticn for sudicial! review shall be filed
within 30 days after the lates: of:

1336
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(1) <the date of the order or action ¢f which review is
sought;

(2) the date the zéminisirative agency sen
the order cr action to *he petitioner, 3
reguired by law to be sent toc the petiticner i ®
(3) the date the petitioner received nactice of the
agency's order or acticn, if notice was recuired by law
to be received by the petitioner.

3

+
< I“Uc.

ao

|.

ice
ice was

Ih

Hf

(b) Petition by Other Party. - If one parity files a timely
petition, any other perscn may file =z peti;ion within 10 days

a2fter the date the zgency mailed notice ¢f the filing cf the
first petition, or within the period set forth in secticon (2),
whichever is later.

* * *

I certify that the Zcregoing is a true copy of the Maryland

State Board of Contract Appeazls decision in MS3CA 1732, appeal of
Assured Medical Temps, Inc. under 2larnket Deparimental Contract for
Sitter Service for Facility Clients.

Dated: ?’5’0'?3 %@ 72 7/‘:/-»056%

Mary /. Priscilla
Reco:de

12



