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OPI NI ON BY BOARD MEMBER STEEL

This matter cones before the Board on the appeal of Appell ant
W M Schl osser Conmpany, Inc. (“Schlosser”) fromthe denial of its
protest of the award of the contract for construction of the new
Baltimore City Juvenile Justice Center to Poole & Kent Conpany
(“Poole & Kent”).
Fi ndi ngs of Fact
1. On or about June 2, 1998, The Respondent Departnent of Ceneral
Services (“DGS”) issued Request for Proposal No. DB-024-930-001
seeki ng proposals for the custruction of the Baltinore City
Juvenil e Justice Center (“BCJCC') in Baltinore, Maryland. This




240, 000 square foot building is intended to provide training,
detention, intake and judicial facilities in a central |ocation
in Baltinmore city.

The BCJCC project was on hold for ten years pendi ng sel ection
of a site in a Baltinmre comunity which would permt its
construction. The 41st and 45'" Congressional Districts in East
Baltinore agreed to have the project built in their comunity
in return for a specified amount of local mnority | abor, MBE
subcontractors and ot her considerations.

The RFP stated that award woul d be made to the firm whose
proposal was determ ned to be the npost advantageous to the
State, with technical factors set forth in the RFP counting for
60% and price counting for 40%

On June 26, 1998 six offerors including Appellant (Schlosser)
and Poole & Kent submtted technical offers, and after

di scussi ons, DGS requested Best and Final O fers (“BAF0Cs”) and
four bidders, again including Schlosser and Pool e & Kent,

subm tted BAFOs on Septenber 8, 1998.

By |l etter dated Septenber 21, 1998, Schl osser was notified by
DGS that it would be recommended to the Board of Public Wbrks
(“BPW) for award of the contract in the amount of $38, 544, 800.
Shortly after the issuance of this letter, however, the
Department of Juvenile Justice (“DJJ”) Advisory Board,
conprised of state senators, delegates and community | eaders,
questioned Schlosser’s intent to comply with community

requi renents regardi ng subcontractors and | abor for the
project. Community representatives stated at a nmeeting in

Oct ober 1998,

.o W M Schl osser, did not neet the required
technical requirenents, had not net with the
community’s representatives and did not make an



effort to honor previous commtnents made by DJJ and
DGS to the community. The community representatives
stressed that until all of their issues have been
addressed, there would be no construction award made
to Schl osser or any other contractor.

7. In | ate Novenber 1998 then-DGS Secretary Eugene Lynch
det erm ned pursuant to COVAR 21.04.03.03D(1) to seek a second

BAFO followi ng the issuance of an anendnent because:

An anmbiguity in specifications becanme apparent,
after receipt of the first round of best and
final offers, that msled half the offerors to
bel i eve they could seek the community outreach
efforts and | ocal area based subcontracting
requi renents after the award of the contract.
Because the Departnment expected community

i nvol vement prior to subm ssion of BAFO s and
because there may be significant financial

i npact on a price offer, it is in the best
interest of State and the offerors to clarify
the specifications with all offerors and
requi re new BAFO s.

8. On Decenber 17, 1998, Schl osser received witten notice from
DGS t hat an addendum woul d be issued to clarify several
sections of the RFP and requesting a second round of BAFO s,
thereby nullifying the prior recomendati on that award be nade

to Schlosser. Schlosser did not protest.!?
9. On February 3, 1999, DGS issued Addendum No. 10 which reordered

!Appel | ant contends it should not be held to have wai ved any of
its renmedial rights by its failure to protest the issuance of the
second BAFO. However, the record does not reflect that Appell ant
made any efforts to determ ne the reasons behind the issuance of
Addendum No. 10. In addition, Addendum No. 10 gives sufficient
information for grounds to protest, particularly where it is clear
t hat Appel |l ant, who had been given notice of award, would not be
awar ded the contract unless it was selected follow ng the second
BAFO



10.

11.

12.

the list of evaluation factors to be considered and added sone
clarifying | anguage. For exanple, |ocal enploynent initiatives
t ook precedence over other factors such as the experience and
gualifications of the general contractor. In the second BAFOQO
each offeror was required to name each subcontractor which the
of feror intended to use on the project, and informed the

of ferors that each subcon-tractor nanmed nust be the
subcontractor used on the project. The Addendum al so announced
that “prices in excess of funds available will automatically be
deenmed outside the conpetitive range”. The Addendum di d not
change the 60% technical/40% price m Xx.

Si mul t aneously, DGS and DJJ sought additional funds for the
project fromthe General Assenbly, asking for an increase in
the funds of approximately $3 mllion.

On February 18, 1999, DGS i ssued Addendum No. |l which changed
t he second BAFO subm ssion date to March 1, 1999 and i nforned
offerors that a list of MBE subcontractors was required to be
submtted within ten days of notice of award.

On March 1, 1999, Schl osser and Poole & Kent submtted second
BAFO s. On March 4, 1999, the DGS procurenent officer decided
to recommend Poole & Kent for award in the anount of

$41, 089, 319 ($1,004, 319 nore than Schl osser’s price), in large
part because the DGS Eval uation Comm ttee ranked Poole & Kent’s
m nority and | ocal |abor force participation higher than

Schl osser’s. Poole & Kent offered (1) greater overall Mnority
Busi ness Enterprise participation and greater Baltinmore City
MBE participation, and (2) Poole & Kent’s proposal was nore
concrete and detail ed regardi ng how Poole & Kent would conply

with the three Local Enploynent initiatives of the RFP (a | ocal



| abor enpl oynent program an apprenticeship training program
and youth construction skill training program.
13. On April 2, 1999, DGS advised Schlosser that it was not
selected to performthe project, and that it would be awarded
to Poole & Kent. Schlosser was debriefed on April 9, 1999.
The debriefing was suspended, and conpleted on April 23, 1999.
Schl osser filed its protest which is the subject of this appeal
on April 28, 1999.
14. Prior to a final agency decision on this protest, DGS sought
t he Board of Public Wrks (“BPW) approval of award of the
contract to Poole & Kent, and the BPW approved the award.
Subsequently, the Circuit Court for Baltinore City denied
Appellant’s Motion for a Tenporary Restraining O der and
Prelimnary Injunction regarding award of the contract.
Deci sion
Appel lant first argues that contrary to COVAR
21.05.03.03(A)(5), DGS used an unstated evaluation factor (that
hi gher considerati on woul d be given for greater MBE partici-pation)
in arriving at its decision to award to Poole & Kent. The Board
agrees that factors not specified in the RFP or amendnents thereto
may not be considered. See 8 13-104 State Finance and Procurenent
Article; COVAR 21.05.03.03(A)(5) (factors not specified in the
request for proposals may not be considered).
The Respondent and Poole & Kent argue that the very nature of
t he nmethod of procurenent used here, conpetitive seal ed proposals,
served as notice to offerors that greater credit could be received
for exceeding mnimal requirenments. Be that as it may, however, the
record is clear that the evaluation factor was apparent in the
solicitation. Section D, paragraphs 2B and 2C of Addendum No. 10 put
bi dders on notice that greater or |esser conbinations of ME



participation could receive greater or |esser credit. The requirenent
is that a m nimum of 20% participation be listed; it does not state
that 20% participation is required, and therefore the Board finds
that it was clear, particularly where the MBE and | ocal |abor force
criteria were listed as the nost inportant criteria, even exceeding
t he experience of the contractor, that the nore MBE and | ocal | abor
shown, the nore credit the bidder would receive. Conpare Md Atlantic
Vision Service Plan, Inc., MSBCA 1368, 2 MSBCA 173 (1988).

Appel | ant further argued that Schl osser interpreted Addendum

No. 11 to nean that the selected contractor could revise its

MBE subcontractor’s list for 10 days following award that this |ed
himto offer only 20. 1% when he could have offered 26% However,
under Section D2E of Addendum No. 10 (which was not affected by
Addendum No. 11), each offeror was required in its second BAFO to
name each subcontractor which the offeror intended to use on the
project, and was told that “all Oferors will be required to nanme
only one subcontractor per each major discipline and each
subcontractor named nmust be the subcontractor used on the project.”
Therefore substitution would not be permtted, and neither Poole &
Kent nor Schl osser would be permtted to alter their MBE
subcontractor participation after award, except, pursuant to Addendum
No. 11 (Appellant’s Exh. 9), insofar as the MBEs m ght be renoved as
a result of the State electing certain deduct alternates.

Where, in lieu of a nunerical scoring schene? the State chooses
to rank specific evaluation factors in order from highest to | owest,
it is not inappropriate for the evaluators to give nore credit for
any given evaluation factor, to an offeror who proposes to provide

nore than the mnimum requirenment set forth in the eval uation factor

2COMAR 21.05.03.03(A)(4) states: Nunerical rating systens may be
used but are not required.



It is apparent that the State nmust have, pursuant to COVAR
21.05.03.01, determned that conpetitive seal ed bidding could not be
used because specifications could not be prepared that would permt
an award based solely on price, or conpetitive seal ed biddi ng was not
practicable or advantageous to the State and there was a conpelling
reason to use the source selection nethodology permtted by
procurenent by conpetitive seal ed proposals. Thus, the State had
determ ned, by its choice of the conpetitive seal ed proposa
mechani sm and the wei ghting of technical factors (60% over price
(409, which decisions were not protested by Schlosser, that

subj ective factors were of particular inportance.

In the instant case, with regard to the determ nation that
award to Poole & Kent was nore advantageous to the State than would
be an award to Schl osser, the DGS Eval uation Commttee and the
Procurement Officer considered the responses given in the area of ME
and | ocal I abor.

Not only did they determ ne that Poole & Kent offered a greater
percentage of MBE participation, but that Poole & Kent’'s proposal was
nore concrete and detail ed regardi ng how Poole & Kent would conply
with the three | ocal enploynent initiatives in the RFP. Schl osser
prom sed to fulfill the requirenments of the RFP but provided |ess
detail as to exactly how its proposed programs would work. In
addi tion, Schlosser’s offer promsed only to start inplenenting its
prom ses in the future. By contrast, Poole & Kent’'s offer provided
greater details as to howits three local enploynent initiatives
woul d function. Poole & Kent also provided informati on show ng that
it had al ready expended substantial effort to establish its proposed
prograns and had even begun trying to recruit participants. Since

this conclusion had a rational basis in fact, it cannot be di sturbed.



Appel | ant recogni zes that bias will not be attributed to
procurenent officials or those engaged in a procurenent process based
on inference or supposition. B. Paul Blaine Associates, Inc., MSBCA
1123, 1 MSBCA 1 58 (1983); Information Control Systems Corp., MSBCA
1198, 1 MSBCA Y 81 (1984).

However difficult it nmay be to prove the notivation of state

procurenent officials, an appellant seeking to establish that its
conpetitive position was affected, neverthel ess bears the burden of
proof. Baltinore Mtor Coach Conpany, MSBCA 1216, 1 MSBCA 194
(1985); Transit Casualty Conpany, MSBCA 1260, 2 MSBCA 1119 (1985). In

support of its duty to neet its burden of proof, Appellant asserts

that it has proved the follow ng points set forth here in bold:

1. The DJJ advisory Board caused DGS to reverse its
recomendati on of award to Appellant on Septenber 17, 1998.

Testinmony directly bearing on this allegation was given by M. Eugene
Lynch, fornmer Secretary of DGS, currently serving as deputy Chief of
Staff in the Governor’s Office. M. Lynch's testinony, which the
Board found to be credible, had the effect of denying the Appellant’s
al l egation, and affirmatively asserting that the decision to w thdraw
t he award recommendati on of Sept. 1998 and the request of second Best
and Final O fers was predicated on a DGS belief that offerors did
not understand what the community outreach povision of the RFP
actually required of themin ternms of their offers, and their
relationship with the Advisory Board and the comrunity.

2. Addendum No. 10 was not issued to clarify RFP requirenents
but to appease the DJJ advisory board. The testinony of Secretary
Lynch and the testinmny of the Procurenment O ficer, John Cook, both
of which we find to be credible, confirmthat Addendum No. 10 was
issued to clarify RFP requirenments including apparent confusion

regardi ng expected outreach efforts as set forth in the RFP



3. The DGS Eval uation Conmttee was on notice that the DJJ
Advi sory Board was opposed to the selection of Appellant for the
contract award. M. Carl Fox, whose testinmony we find to be
credi ble, and who was a nenber of the DGS Eval uation Commttee,
attended an October 17, 1998 neeting of the DJJ Advisory Board and
generated an email regarding the nmeeting in which the concern of the
Advi sory Board was nmade apparent. This email was shared with four
ot her menbers of the Evaluation Conmttee, one of whom had al so been
in attendance at the DJJ Advisory Board neeting. The evidence does
not reflect, however, that the Evaluation Comm ttee was thus apprised
of any specific hostility towards sel ection of Appellant, but rather
shows that the Commttee was concerned, regardl ess of awardee, that
outreach efforts be nmet.

4. DGS and DJJ sought additional funding after Amendnent No.
10 had been issued in the amount of $5 mllion dollars in order to
ensure award to Poole & Kent, who Appellant all eges, was pre-sel ected
for award prior to the issuance of Addendum No. 10. M. Fox and M.
Cook gave testinony concerning this allegation, to the effect that
addi ti onal funding was sought w thout regard to any particul ar
offeror, or price to be offered thereby, and that the reason for the
request for additional funding was to ensure adequate funds for
construction of a proper facility. W find such testinony credible.

5. DGS made no effort to justify paying an additional $1
mllion to Poole & Kent for the project, sinply in order to avoid any
conflict with the DJJ Advisory Board. On the contrary, this Board
finds fromthe testinony of the DGS wi tnesses, including the
testimony of the present Secretary of DGS, Ms. Peta Richkus, that the
sel ection procedure followng a second BAFO was in accord with the
sel ection procedures set forth in the RFP, that the eval uation was

conducted in a consistent nmanner in accordance wth the order of



i nportance of evaluation factors set forth in Addendum No. 10, and
t he anmendnent thereto, Addendum No. 11, which enphasi zed the
i mportance of MBE participation.

Nei t her singularly nor considered as a whol e does the testinony
and witten record concerning the above five points sustain
Appel l ant’s position that its conpetitive position was adversely
af fected by eval uator bias or agency predisposition. Accordingly,

t he appeal is denied.

VWherefore, it is Ordered this __ day of June, 1999 that the

appeal is denied.

Dat ed: 6/30/99

Candi da S. Steel
Board Menber

| concur:

Robert B. Harrison 1|1
Chai r man

Certification
COVAR 21.10.01.02 Judicial Review
A decision of the Appeals Board is subject to judicial review

in accordance with the provisions of the Adm nistrative Procedure Act
governi ng cases.

10



Annot at ed Code of MD Rule 7-203 Tinme for Filing Action.

(a) Generally. - Except as otherw se provided in this Rule or
by statute, a petition for judicial review shall be filed
within 30 days after the | atest of:

(1) the date of the order or action of which reviewis
sought;

(2) the date the adm nistrative agency sent notice of the
order or action to the petitioner, if notice was required
by law to be sent to the petitioner; or

(3) the date the petitioner received notice of the
agency's order or action, if notice was required by lawto
be received by the petitioner.

(b) Petition by Other Party. - |If one party files a tinely
petition, any other person may file a petition within 10 days
after the date the agency mailed notice of the filing of the
first petition, or within the period set forth in section (a),
whi chever is |ater.

| certify that the foregoing is a true copy of the Maryl and
State Board of Contract Appeals decision in MSBCA 2126, appeal of
W M Schl osser Company, Inc., under DGS Request for Proposals No. DB-
024-930- 001.

Dat ed:

Mary F. Priscilla
Recor der
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