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MEMORANDUM DECI SI ON

Appel | ant appeal s the deni al of its protest concerni ng Morgan
State University' s (Morgan) decisiontoelimnateit fromPhase One of
the RFP, w thout providing a debriefing before contract award.

Fi ndi ngs of Fact

1. On Septenmber 8, 1998 Morgan i ssued a t hree phase Request for
Proposal s (RFP) for construction of the New Fine Arts Buil ding.

2. Phase One of the RFP cal | ed for techni cal proposals. Techni cal
proposal s were due on October 13, 1998.

3. The maxi mum score possible on the evaluation of technical
proposal s was 80 points. A score of at |east 60 points was
necessary for offerors to be consi dered qualified and reasonably
suscepti bl e of being sel ected for award. The RFP provi ded t hat
of ferors who did not score at | east 60 points would be duly
notifi ed.

4. Phase Two of the RFP was an i ntervi ew, the maxi numscore for whi ch
was 20 points. The RFP specifiedthat af er Phase Two, only t hose
of ferors wi th conbi ned scores fromPhases One and Two of at | east

75 points would be invited to participate in Phase Three.



5. Once of ferors reached Phase Three, the RFP specifiedthat they
woul d be referred to as “proposers.” Phase Three i nvol ved a
financi al proposal, negotiation, and award. Phase Three fi nanci al
proposal s were due on Decenber 15, 1998, with negoti ati on and
award to foll ow. However, as of the date of this Board's deci sion
herei n, the Board has not been advi sed that a fi nal determ nation
recommendi ng award has been made.

6. Appel | ant subm tted a phase One techni cal proposal whi ch was
eval uat ed and on Oct ober 23, 1998, Appellant was notified in
witingthat its technical proposal scored | ess that 60 poi nts and
that it therefore would not beinvitedto participatedin Phase
Two.

7. The Oct ober 2379 | etter specifically advised that when contract
awar d i s based on sonet hi ng ot her than price al one, debriefingis
to be provided at the earliest feasibletine after contract award
has occurred, ! and Appel | ant was told that it woul d be notified
when award occurred, so that it could request a debriefing.

8. By | etter dated Cctober 27, 1998, Appel | ant requested a debri ef -
i ng.

9. On COctober 28, 1998, a telephone call from an official of
Appel | ant was returned by procurenent personnel at Morgan. During
this call Appell ant agai n asked for a debriefing and was tol d t hat
it couldnot be provideduntil after contract award, per the COVAR
regul ati ons. A copy of COMAR 21. 05. 03. 062 was sent t o Appel | ant

viafacsimletransmssion. Afollowupletter fromthe Procure-

L The regul ati on governi ng debri efings at this tine provided
that adebriefingistobeprovidedat the earliest feasibletine after
t he procurenent of fi cer makes a fi nal determ nati on recomendi ng t he
award of the contract.

2 As noted in footnote 3 below, it is possiblethat the Agency
sent Appel | ant an out of date regulation. If so, it does not affect
this Board s decision herein.



ment Officer reiteratedthe same nessage to Appel | ant and encl osed
anot her copy of the same COVAR regul ation.

10. By letter dated October 30, 1998, Appellant protested its
elimnation fromconpetition on Phase Two of the solicitation.
On Novenber 2, 1998, Morgan procurenent officials again returned
a tel ephone call froman official of Appellant. During this
conversati on Appel | ant agai n asked for a debri efing, and was agai n
told that he would have to await contract award.

11. On Novenber 9, 1998, Morgan issuedits final decision, denying
Appel l ant’s protest. The Procurement Officer’s decision, was
based on t he | anguage of the RFP that only those offerors’ with
60 or nore points after Phase One woul d nove on t o subsequent
phases, and that under COMAR s conpetitive seal ed proposal
procedur es, debriefing cannot take place until after an award.
Thi s appeal followed. Neither party requested a hearing and t he
appeal is thus based on the witten record.

Deci si on
Inits protest letter, Appellant statedthat it protested “its
el imnation fromconpetition on Phase Two of the procurenent for the
project” because it “nmet or exceeded all of the requirenents of the
solicitation.” Appellant further assertedinits protest that onceit

i s apprised of the grounds for the disqualification, it will specifi-

cal | y address such ground. Finally Appel | ant asked that it be advi sed

i edi ately of the grounds for its elimnationfromconpetitionor, in

the alternative, that it be permttedto participatein Phase Two of

t he procurenent.

The procurenent regul ati ons, pronul gat ed by t he Board of Public

Wor ks, provide certainrules for procurenent conpetitions. These

regul ati ons are promnul gat ed pursuant to 812-101 of the St at e Fi nance

and Procurenent Article. COVAR 21.05.03. 06A antici pates that unsuc-



cessful offerors will beinterestedin|learningwhy their proposal was
not successful and thus provides for debriefing:

VWhen a contract is to be awarded on sone basi s
ot her than price al one, unsuccessful offerors
shal |l be debriefed upontheir witten request
subm tted to the procurenment officer within a
reasonabl e ti ne. Debriefings shall be provi ded
at the earliest feasibletinme after the procure-
ment of fi cer makes a final determ nationrecom
mendi ng t he award of the contract pursuant to
Regul ation . 03F of this chapter. The debriefing
shal | be conducted by a procurenent officer
famliar with the rationale for the sel ection
deci sion and contract award.?

The RFP here antici pated a contract to be awarded on a basi s
ot her than price al one, and sothis regulationclearly wuldapply. In
keepingwiththisregulation, inits Cctober 239 etter, Mrgan of fered
to |l et Appel l ant knowwhen t he contract was awarded so it coul d request
a debriefing. When the Procurement Officer’s final determ nation
recomrendi ng award i s announced it is anticipatedthat Morgan wil |
provi de t he requested debriefing to Appellant. To conduct such de-
briefing prior tothe final determnation reconmendi ng t he awar d woul d
viol ate the provisions of COMAR 21. 05. 03. 06A t hat debriefing be
provi ded at the earliest feasibletine after the Procurenent Oficer
makes a final determ nation re-comendi ngthe award of the contract.
Appel | ant recogni zes t he exi stence of the regul ati on but asks that this
Board decl are the regul ation invalid on grounds that a debriefing m ght
avoi d a protest i f no grounds for protest were reveal ed as aresult of
t he debriefing. The Board of Contract Appeal s declines to findthat

thisregulationisinvalid. Nothinginthe General Procurenment Law

3 The Agency Report states that thetine for debriefingis as
of contract award. The COVAR provisionineffect for this procurenent
(Suppl ement 17, January 26, 1998) fixes the tinme for debriefing as
after afinal determ nation recomendi ng award. This error i s not
material to the decision herein.
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requires that a debriefing be conducted prior torecomendation of
award in a procurenent by conpetitive seal ed proposals.

Appel  ant asks inthe alternativeto be allowed to participatein
Phase Two of t he conpetition. The RFP contai ned the requirenent that
a score of at | east 60 poi nts was necessary before an of f eror woul d be
allowed to participatein Phase Two. Appellant didnot protest this
requi renent beforeits proposal was due and cannot now conpl ai n about
this requirenent. COVAR 21.10.02. 03A&C. Appel | ant di d not achi eve a
score of 60 points and was thus elim nated fromconpetition. Thereis
no basi s presented by this recordto waive this requirenent of the RFP
t hat an of f eror achi eve a poi nt score of 60 in the Phase One eval uati on
in order to proceed to Phase Two. Appellant bears the burden to
denonstrate that it shoul d have recei ved the required 60 pointsinthe
Phase One eval uation. This Board recogni zes that wi t hout a debri efing
Appel | ant may not be abl e to specifically address any deficienciesin
the State’ s eval uati on process and t hus nmay not be able to neet this
burden based on the information available to it.

Nevert hel ess, Appellant’s protest asks for relief that COVAR and
the RFP do not allow, i.e. to be debriefed before final determ nation
recommendi ng award, inviolationof COMAR, or be al |l owed to conti nue
despiteits failureto achieve the requisite 60 points in Phase One.
Accordi ngly, Appel |l ant’s appeal to this Board nust be deni ed. However,
Appellant will be enabledtofile afurther protest based on i nforna-
tion made available to it during the prom sed debriefing and may
further appeal to this Board shoul d any such subsequent protest be
deni ed. See Gui de Programof Mont gonery County, Inc., MSBCA 1482, 3
VBBCA 1242(1990) at p. 7. See al soUnited Technol ogi es Corp. and Bel |
Hel i copter, Textron, Inc., MSBCA 1407 and 1409, 3 MBBCA 1201(1989) at
pp. 14-16.

Therefore, it is Ordered this day of January, 1999 t hat

t he Appel | ant’ s appeal on grounds that it isentitledto apre-award



notification debriefing or participation in Phase Two is deni ed.

Dat ed:

Robert B. Harrison |1
Chai r man

Candi da S. Steel
Board Menber

Randol ph B. Rosencrantz
Board Menber

Certification
COMAR 21.10.01.02 Judicial Review.

A deci sion of the Appeal s Board is subject tojudicial reviewin
accordance with the provi sions of the Adm ni strative Procedure Act
governi ng cases.

Annot at ed Code of MD Rule 7-203 Tine for Filing Action.

(a) Generally. - Except as otherwi se providedinthis Rul e or by
statute, apetitionfor judicial reviewshall befiledwthin 30
days after the | atest of:

(1) the date of the order or action of which reviewis
sought ;

(2) the date the adm ni strative agency sent notice of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

(3) thedatethe petitioner received notice of the agency's
order or action, if notice was required by |law to be
received by the petitioner.

(b) Petition by Other Party. - If one party files a tinely
petition, any other personmay file a petitionw thin 10 days
after the date the agency nmail ed notice of thefiling of the first
petition, or withinthe periodset forthinsection (a), whichever
is later.



| certify that the foregoingis atrue copy of the Maryl and State
Board of Contract Appeal s deci sionin MSBCA 2104, appeal of WIliamM
Schl osser Conpany, I nc. under Morgan State University Project No. DCM

97024.

Dat ed:

Mary F. Priscilla
Recor der



