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BEFORE THE
MARYLAND STATE BOARD OF CONTRACT APPEALS

I n the Appeal of Scanna MSC, )
I nc.

Under DGS Invitation to Bid

)
) Docket No. MSBCA 2096
)

No. 0011 T809591 )

APPEARANCE FOR APPELLANT: John Carroll Broderick, Esq.
Pol ovoy, Turner & Broderick, LLC
Hunt Vally, MD

APPEARANCE FOR RESPONDENT: John H. Thornton
Assi stant Attorney Ceneral
Balti nore, MD

APPEARANCE FOR | NTERESTED PARTY: Thomas A. Baker, Esq.
(Control Screening, LP) Bal ti nore, MD

VEMORANDUM OPI NI ON BY CHAI RMAN HARRI SON
ON_RESPONDENT’ S MOTI ON TO DI SM SS

Respondent, Department of General Services (DGS), noves to di sm ss
t he above capti oned appeal invol ving the purchase of fourteenletter
bonb scanners for use in the Maryl and pri son systemon grounds t hat the
Appel l ant’s protest was not tinely fil ed.

Prelimnarily we observe that sinceits inceptionseventeen years
ago the Board has recogni zed, consi dered and granted notions for
sunmary di sposition?, although not specifically provided for under the
Adm ni strative Procedure Act, because of its belief that todosois

consistent withlegislativedirectionto provide for the “informal,

L The word di spositionis usedrather thanjudgenent because
the Board i s not a court and has no equitabl e powers or equitable
jurisdiction. The Respondent’s Agency Report challenged the
jurisdictionof this Board on grounds the protest was not tinely filed
and this Board prelimnarily determnedto treat the challenge as a
Motion for Summary Di sposition.



expedi ti ous, and i nexpensive resol ution of appeals . . . .” Section
15- 210, Divisionll, State Finance and Procurenent Article; See e.qg.
| nt ercounty Construction Corporation, MDOT 1036, 1 MSBCA 111 (1982);
Dasi Industries, Inc., MSBCA 1112, 1 MSBCA 149 (1983). In all

i nstances the | egal standards the Board wi || apply to determ ne the
appropri ateness of sunmmary di spositionrenmainthe same. The party
movi ng for sunmary di spositionis requiredto denonstrate the absence
of a genuine issue of material fact. See Mercantile Club, Inc. v
Scheer, 102 Md. App. 757 (1995). The purpose of summary di spositionis
not to resol ve factual di sputes nor todetermne credibility, but to

deci de whet her there is a di spute over material facts whi ch nust be
resol ved by the Board as trier of fact. Coffey v. Derby Steel Co., 291
Md. 241 (1981); Russo v. Ascher, 76 Md. App. 465 (1988); King v.
Bankerd, 303 Md. 98, 111 (1985). See Heat & Power Corp. v. Air
Products, 320 Md. 584, 591 (1990); King v. Bankerd, supra, 303 Md. at
[11. Inmkingits determ nation of the appropriate ruling onthe

noti on, the Board must exami ne the record as a whole, with all
conflicting evidence and all legitimte inferences rai sed by the
evi dence resol ved in favor of the party (inthis instance the Appel -
| ant) agai nst whomthe notionis directed. SeeHonaker v WC &A N
MIller Dev. Co., 285 Md. 216 (1977); Deliav. Berkey, 41 vd. App. 47
(1978), Affd. 287 Md. 302 (1980).
Fi ndi ngs of Fact

1. On May 15, 1998, DGSissued t he above captioned InvitationtoBid

(1 TB) for the purchase of “Contraband Detectors/ Mil Screening

Equi prent” (referred to by the parties as | etter bonb scanners).
2. Three bi ds were recei ved and were publicly opened i mmedi ately
after the bid deadline of 2:.00 p.m on June 9, 1998. The bids
were i medi ately made avail able for public inspection.
3. The apparent | ow bi dder was Control Screening, LP (Control



Screeni ng) at $20, 846 and t he second | ow bi dder was Appel | ant at
$40, 250.
The I TB identified acceptabl e equi pnrent as “Scanmai |l 10K or

approved equal .” The | TB al so provi ded: “Equi val ent itens shall
be consi dered but only i f acconpani ed by specificati ons and/ or

descriptive literature.”

Control Screening offered to provide what its biddescribesasits
Model 3001- A, a custom zed version of Control Screening’ s Mddel
3001, andits bidcontai ned descriptiveliterature. Appellant
offered a Scanmai|l 10K

On June 15, 1998, M. Marc Lane, Vice President of Appellant, sent
aletter dated June 12, 1998 by facsinile to the Procurenment
Oficer, Ms. Delores Col eman, in which M. Lane questi oned whet her
or not the Control Screeni ng Model 3001-Aactual ly existed and i f
it did, whether or not it would neet the requirenents of the
speci fications. This June 12 | etter, however, did not constitute
a bid protest.

On June 20, 1998, M. Lane faxed to Ms. Col eman a |l etter dated
June 19, 1998 further conmenti ng on t he Mbdel 3001-A. Inrel evant
part M. Lane stated that his inquiries had shown that the
proposed Model 3001-A did not exist, and that:

Apparently, the offeror i s planningto custom ze
a standard Control Screening 3001 unit to conform
tothe sizerequirenents of the bid specifica-

tion. Inas nmuch as the standard 3001 does not

neet the performance requirenments of the bid
specification, thereis no assurance avail abl e
t hat a 3001 t hat has been custom zed t o be physi -

cally larger will be able to consistently neet

t he performance requirenments of the specifica-

tion.



This June 19, 1998 letter did not, however, constitute a bid

pr ot est .

8. On June 27, 1998, M. Lane faxed to Ms. Col eman, in a single fax
transm ssion, twoletters, one dat ed June 26, 19982 and t he ot her
June 25, 1998. The June 25, 1998 letter said in rel evant

Thank you for your consideration inthe above
matter. Thisisinresponseto our conversation
of this afternoonin which youindicatedthat you
may be conpel |l ed t o award t he above ref erenced
bid to Control Screening, as | owbi dder, based
upon their assurances that they will be providing
equi pnent that neets the specifications and t hat
will be an equal to the basis of the
specification--the Scanmai| 10K

* * %

As | stated to you, we wish to protest this
award. | woul d ask that you advise us astothe
procedures for doing so. Alternatively, because
of the confusion as to the nature and type of
equi prent that Control Screening will be furnish-
ing, wewuldbewllingtoreservetheright to
prot est pendi ng the opportunity to exam nethe
proposed equi pnment.

Based upon information provided by Contro
Screeni ng we suspect that the Model 3001-A,
offeredinresponse tothe bidrequest has never
been in production.

We al so expect that if the 3001Ais not cur-rent-
ly in production, Control Screening wll
experience difficulty producing aunit equal to
the specifications in a tinmely manner.

2

sui t abl e,

The June 26 l etter alluded to sending the June 25l etter to
t he Departnment of Corrections and enlisted that Agency’s aid in
det erm ni ng whet her the Control Screening product existed, was

and net specifications.
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part:



We al so wi sh to subject this purchase to cl ose
scrutiny to make sure that the projected dates of
delivery are nmet and t hat t he equi pnent, once
delivered, is equal to the Scanmail 10K in
performance and capabilities.

* * %

We find oursel ves forced to nake sonme protest to
t hi s bid but are hanmpered because we have been
unabl e to find any evi dence t hat t he 3001A exi sts
except in nanme. That inability has al so been
expressed by Control Screening s Custoner Service
Headquarters personnel. Qur intended actionis
as follows:

1. If the 3001A does exi st and has been produced
we woul d be pleasedto visit itsinstallation,
exam ne it, and drop any bid protest if it is,
i ndeed equal to the Scanmail 10K

2. | f no 3001A users/owners can be identified
and no units exist ininventory and you still
feel conmpelled to award the contract for a
product that exists only in anticipation and
expectations, we would bewi I lingtoreserve our
right to protest the bid, if that would be
hel pful to you, until the units are delivered
provi ded that theprojected delivery scheduleis
mai nt ai ned. We woul d protest the bid on the
grounds that the award went to a bid that was not
responsi ve or responsi bl e if delivery projections
are not net and/or if the delivery units are not
equal inevery way to the Scannmail 10K [ Enphasis
in the original.]

3. If the State accepts equi pnment that i s not
equal tothe Scanmai |l 10Kin every way, we wi ||
protest the bid as being unfair onthe grounds
t hat we al so coul d have of f ered cheaper, | esser
equi pment that was non-responsivetothe bid had
we known t hat such equi pnent woul d be accept abl e.

| have, over the years, devel oped strong opi ni ons
agai nst utilizing unproved equi pnent i n security



applications wuntil it has been throughly
eval uat ed and been i n producti on | ong enough to
be predictable and readily serviceable.
Certainly, the 3001A coul d be pl aced i nto that
category, particularly if it has never been
manuf act ur ed.

| f you are, however, conpelledtoaward this bid
to the provider of the proposed 3001A, we woul d
ask that you advise us as to procedures for
filing a protest.

9. At the hearing onthe Mdtion for Summary Di sposition, Appel | ant
asserted that the June 25, 1998 | etter as recei ved by Ms. Col eman
by fax on June 27, 1998 constituted atinely protest. Respondent,
on t he ot her hand, argued that the June 25, 1998 | etter did not

constitute aprotest andthat thefirst tine a protest was fil ed
was on August 20, 1998.

Deci sion
The Board finds fromthe record, after resolving all perm ssiabl e

i nferences i n favor of the Appel |l ant that the Respondent’ s Mti on nust
be granted.

We fist observe that COVAR 21.10.02. 03 provides:

.03 Tinme for Filing.

A. A protest based upon alleged i npro-
prieties in a solicitation that are apparent
bef ore bid opening or the closing date for
receipt of initial proposals shall be filed
bef ore bid opening or the closing date for
recei pt of initial proposals. For procurenent by
conpetitive seal ed proposal s, al | eged
i nproprieties that didnot exist intheinitial
solicitation but which are subsequently
incorporatedinthe solicitation shall befiled
not | ater than the next cl osing date for recei pt

6



of proposals follow ng the incorporation.

B. I n cases other than those covered in 8A,
protests shall be filed not |ater than 7 days
after the basis for protest i s known or should
have been known, whichever is earlier.

C. The term“filed” as used in 8A or 8B

means receipt by the procurenent officer.

Protesters are cautioned that protests shoul d be

transmtted or deliveredin the manner that shall

assure earliest receipt. Aprotest received by

t he procurement officer after thetinelimts

prescribed in 8A or 8B may not be consi dered.
Ther e was no pre-bid openi ng protest that Appell ant’s product, the
Scanmai | 10K, was proprietary and thus that the | TB providing for a
“Scanmai | 10K or Approved Equal” was i nappropriate. The post-bid
openi ng protest concerning the | owbi dder’ s product, Control Screening
Model 3001-A, was on grounds that the product offered di d not exi st and
that if it didthe proposed custom zati on of the Control Screening
Model 3001-A would result in a product that would not neet the
requi renments of the specifications.

COVAR 21.10.02.03 is aregul ati on pronul gated by t he Board of
Publ i ¢ Wor ks pursuant to statutory authority as set forthin State
Fi nance and Procurenent Article, Sections 15-217, 12-101 and 12- 108.
The provi sions of the regul ati on are bi nding onthis Board and on t he
Respondent. |f a post-bid opening protest that invol ves 21. 10. 02. 03B
isnot filednnot | ater than seven (7) days after the basis for protest
i s known or shoul d have been known, whi chever is earlier, the protest
may not be consi dered by the Procurenent O ficer and this Board | acks
jurisdictionover the appeal. SeeRolm M d Atlantic, MSBCA 1094, 1
MSBCA 135 (1983); RGS Enterprises, Inc., MSBCA 1106, 1 MSBCA 145
(1983); Dasi Industries, Inc., MSBCA 1112, 1 MSBCA 149 (1983); Dryden
O | Conpany, MSBCA 1150, 1 MSBCA 155 (1983); V.E. Engineering. Inc.,




VBBCA 1178, 1 MSBCA 73 (1984); Motrol a Communi cat i ons and El ectroni cs,
Inc., MSBCA 1343, 2 MSBCA 1154 (1987); Programred Security, Inc., MSBCA
1433, 3 MSBCA 1209 (1989); Manolis Painting Co., Inc., MSBCA 1483, 3
MSBCA 1233 (1989); Htek Community Control Corporation, MSBCA 1535, 3
MSBCA 1248 (1990); Crystal Enterprises, MSBCA 1971, 5 MSBCA 1407
(1996); ISmart, LLC, MSBCA No. 1979 (Mar. 25, 1997) __ MSBCA
(MCPEL) f__, affd., Maryland State Board of Contract Appeals v.
Ismart, LLC , No. C97-034415 (Cr. C&. How. Co., March 17, 1998); PTC
Corporation andlon Track Instrunents, Inc., MSBCA No. 2027 (Jan. 30,
1998) __ MSBCA (M CPEL) 1 ; JVC, Inc., MSBCA No. 2067 (Aug. 6,
1998) _  MSBCA (M CPEL) T__ .

The Appel | ant argues that it filedatinely protest as set forth

inits June 25, 1998 | etter faxed to the Procurenent O ficer on June
27, 1998 wherein it conpl ai ned that the 3001-Adid not exist, andif it
did that the proposed custom zati on would result in a product that
woul d not neet the requirenents of the specifications. |If we assune
ar guendo for purposes of the Respondent’s Mdtion that the June 25, 1998
| etter constitutes a protest, was such protest filed not | ater than
seven (7) days after the basis for the protest was known or shoul d have

been known?

Appellant in its June 25, 1998 letter continues to assert that
t he product offered by the | owbi dder (Control Screeni ng Model 3001-A)
did not exist, andif it did, that the proposed custom zati on would
result in a product that would not neet the requirenents of the
specifications. These sane assertions are made i nthe Appellant’s
letter of June 12, 1998 and repeated i n Appellant’ s | etter of June 19,

1998. Therefore, the basis for Appellant’s protest was “known or



shoul d have been known” on June 12, 1998. However, the letters of June
12 and June 19, 1998 do not constitute protests for purposes of
triggering the dispute resolution process as provided for in the
CGeneral Procurenent Lawand COVARTitl e 21. Appell ant asserts that the
| etter of June 25, 1998 constitutes a bid protest. Assum ng, w thout
deci ding, that the June 25, 1998 | etter constitutes a bid protest, such
pr ot est was not received by the DGS Procurenent Officer until June 27,
1998 when M. Lane caused the June 25, 1998 | etter to be faxed to Ms.
Col eman. June 27, 1998 is fifteen days fromJune 12, 1998 (and ei ght
days fromJune 19, 1998). Thus, the protest fil ed on June 27, 1998 was
not tinmely sinceit was filed |l ater than seven (7) days after the basis
for the protest was known or shoul d have been known and coul d not
| egal |y be considered. Further, if theletter of June 25, 1998 does
not constitute a protest, as argued by Respondent, t hen any pr ot est
filedthereafter woul d obviously be untinely. Therefore, the Boardis
di vested of jurisdictionrequiringthat the appeal be dism ssedw th
prej udi ce.

Accordingly, the Mdtion for Summary D spositionis granted and t he
appeal is dismssed with prejudice.

VWherefore, it is ORDEREDt hi s day of Decenber, 1998, that
t he appeal is dismssed with prejudice.

Dat ed:

Robert B. Harrison |11
Chai r man
| concur:



Candi da S. Steel
Board Member

Randol ph B. Rosencrantz
Board Menber

Certification
COMAR 21.10.01.02 Judicial Review.

A deci si on of the Appeal s Board is subject tojudicial reviewin
accordance with the provi sions of the Adm ni strative Procedure Act
governi ng cases.

Annot at ed Code of MD Rule 7-203 Tine for Filing Action.

(a) CGenerally. - Except as ot herwi se providedinthis Rul e or by
statute, apetitionfor judicial reviewshall befiledwthin 30
days after the | atest of:

(1) the date of the order or action of which reviewis
sought ;

(2) the date the adm ni strative agency sent notice of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

(3) thedatethe petitioner received notice of the agency's
order or action, if notice was required by |law to be
received by the petitioner.

(b) Petition by Other Party. - If one party files a tinely
petition, any other personmay file a petitionw thin 10 days
after the date the agency nmail ed notice of thefiling of the first
petition, or withinthe periodset forthinsection (a), whichever
is later.
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| certify that the foregoingis atrue copy of the Maryl and State
Board of Contract Appeal s deci si on i n MSBCA 2096, appeal of Scanna MSC,
I nc. under Departnent of General Services |ITB No. 001l T809591.

Dat ed:

Mary F. Priscilla
Recor der
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