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Deci si on _Summary:

M nor Informality - HowDeterm ned - I n order to determ ne whet her a
defect in a bidor proposal is waivable as amnor informality, the
procurenent officer nust first determ nethat the defect isimmateri al
as definedin COVAR 21. 06. 02. 04B, i.e., the significance of the defect
astoprice, quantity, quality, or deliveryistrivial or negligible
when contrasted with the total cost or scope of the procurenent.
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OPI NI ON BY CHAI RMAN HARRI SON

Appel | ant timely appeal s the deni al of its bid protest that the

bid of the Interested Party was non-responsive.

Fi ndi ngs of Fact
On February 18, 1999, Appellant’s bid and the bid of thelnter-

ested Party were opened i n connectionw ththe captioned solicita-
tionsetting forth aconstruction period of 240 days fromNoti ce
to Proceed to construct a glycol (aircraft de-icer fluid)
transmssionlineandlift stationfit-out at Balti nore/ Washi ng-
ton/International Airport.

Item X-6 Tenporary Construction Itenms of the Technical Spe-



cifications for the contract provided for:

Furnishing all | abor, material s and equi pnent for
tenporary constructionitens necessary for the
saf e and proper execution of work and not ot her -
wi se includedin Contract items. The Contractor
w || be expectedto supply and utilizetheitens
listed belowand other itens as requiredinthe
Construction Notes as contai ned inthe plans and
speci fications.

Tenporary constructionitens to be provi ded as
foll ows: construction barricades, flaggers,
portabl e fl oodlighting, steel plates for tenpo-
rary covering of excavati ons and structures as
requi red, and nen and equi pnent as needed t o keep
all aircraft and vehicletraffic areas free of
debris.

ltem X-6, Section 6-1.1.

3. Section 6-5.1 of the bid docunents titled Basis of Paynent
provided in part that:

The | unp sumprice for Tenporary Construction
Items [Item X-6] shall not exceed three (3%
percent of the total Contract bid anmount for base
bid less the bid prices for Mbiliza-
ti on/ Denobi li zation and Tenporary Construction
Items. No paynent in excess of three (3% per-
cent of the total contract bid anmount for base
bidless the bid price for Tenporary Construction
items will be made for thisitem |If the total
cost for all itens required for Tenporary Con-
struction ltens are i n excess of (3% percent of
the total contract bidanount for base bidless
t he bid prices for Mobilization/Denobilization
and Tenporary Construction Itens, the Contractor
shal | include the excess inthe unit price of
other items of work.!?

VWhi | e bidders for the contract wererequiredtoinsert alunp sum

pricefor bidltemX-6-5.1(ItemX-6), paynent of this | unp sum

1 See footnote 4 bel ow



was tobeininstallnents, wwththe first paynent of 10 percent
of the lunp sumpriceto beincludedinthe contractor’s first
progress estinmate. The remai ni ng 90 percent of the | unp sumpri ce
was to be included as installnments in subsequent progress
esti mates, each suchinstallnent to be basedontheratioof (i)
the total work conpletedtothe date of the estimateto (ii) the
total contract anount.

4. The bids of the Interested Party (sonetines hereinreferredto as
Col unbi a) and Appel I ant rel ative to such provision[ItemX-6] were
as follows:

Total Bid Mobi i zation (Mob) Tenp Construction Item (TCl) Tot al Less
Mob/ TCI Mob %
TCl %

Col unbi a

Construction

Co, Inc.

4,887,075.582 202, 442.00 258, 480. 00 4,426, 153. 58 4.6% 5. 8%
P. Flanigan &

Sons, Inc.
4,924,152.25 175, 000.00 125, 000. 00 4,624, 152. 25 3.8% 2. 7%

5. The bidof the Interested Party for the tenporary construction bid
item(ltemX-6)(TC) thus exceeded the three (3% percent limta-
tionset forthin Section 6-5.1. The bid of the Appel | ant di d not
exceed the three percent (3% l|imtation.

6. Initially the MMAdeterm ned that the bid of the Interested Party
was not responsi ve because its bid for the tenporary construction

items (ItemX-6) exceeded thethree (3% percent limtation. On
February 25, 1999, MMAwotetothelnterested Party that this

2 Col unbi a’s bid when opened appeared as $4, 888, 000. 00.
However, revi ewby the Maryl and Avi ati on Adm ni stration (MAA) resul ted
inacorrected bidanmount of $4, 887, 075. 58 due to several mat hemati cal
errors.



devi ation rendered the Interested Party’s bid non-responsive.?
7. On March 4, 1999, theInterested Party fil ed a protest regarding
the MMAfinding that the Interested Party’ s bi d was non-responsi ve
because the bid for ItemX-6 exceeded the three percent (3%
l[imtation set by Section 6-5.1.
8. Inthe protest the Interested Party asserted several reasons why
its bid should have been accepted:

1. The Section 6-5.11imt does not apply to the anpunt
bid by Colunbia but only to the ampbunt paid to
Col unbia after it beconmes the contractor.

2. Even t hough Col unbia s ItemX-6 bid price exceeds t he
Section6-5.11imt, that section all ows MAAto pay
Col unbiafor ItemX-6 only the anount of that limt and
to reall ocate and pay t he anount i n excess of thelimt
t o Col unbi a t hrough adj ustnents tothe unit prices for
ot her work itens or sinply to pay t he excess at fi nal
accept ance.

3. The solicitation does not provide that Colunbia s bid
w || berejected based on a devi ati on fromthe Secti on
6-5.1 limt.

4. Since awardis to be nade to t he bi dder with t he | owest
total bidpriceandsince Colunbia’ stotal bidpriceis
| ow, award nust be made to Col unmbi a.

5. The deviation may be treated as anmnor irregularity
and may be wai ved, i.e., evenif Colunbia s bidis non-
conform ng, if acceptance by MAA woul d not be prej udi -
cial to other bidders.
9. The MAA Procurenment O ficer only found nerit inthe fifth ground
advanced that the deviati on may be treated as amnor irregularity
and nmay be wai ved, i.e., evenif Colunbia s bidis non-conformng,

i ts acceptance by MAA woul d not be prejudicial to other bidders.

3 I ndependently of this determ nati on by MAA, MAArecei ved a
protest on simlar grounds from Appellant on February 25, 1999.
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The Boar d agrees that t he ot her grounds advanced | ack nerit on
their face and will address only the Procurenment Officer’s
determinationonthe fifth ground where t he Procurenment O ficer
treated the deviation as a mnor irregularity.

I nthe Procurement O ficer’s final decision dated March 17, 1999,
the followingrationalewas set forthfor treatingthe deviation
as a mnor irregularity:

MAA finds nerit only in the | ast stated
ground, which is discussed below. The other
grounds ar e unper suasi ve and are rej ect ed wi t hout
further discussion.

| n support of its contention that MAA may
accept Colunmbia s bid despite its deviation,
Col unmbi a refers to the Conptroller General’s
deci sion in Legare Construction Co., 94-2 CPD
1173 (B257735, Nov. 4, 1994). That case i nvol ved
facts simlar tothose that confront MAA here.
Legare’s $1, 336, 000 bi d had been rej ected by t he
Nat i onal Park Service because its | unp sumbi d of
$280,500 for a site and utility work itemex-
ceededalimt, specifiedintheinvitation, of
20 percent of its base bid. The excess was
$13,300. The Conptroller General sustained
Legare’s protest, holding that Legare’ s bid
shoul d have been accept ed by t he Nati onal Park
Servi ce because (i) the di screpancy between t he
solicitation’s requirenent and what Legare prom
i sed was not substantial, (ii) Legare’ s deviating
bi d satisfiedthe Park Service’ s actual needs,
and (iii) acceptance of Legare’s bi d woul d not
prej udi ce ot her bidders. MAAfinds that these
el ements are present here.

In MAA' s viewof the Section6-5.11limt,
t he di screpancy between the 3 percent limt that
Col unbi a shoul d have bid for ItemX-6, $132, 785,
and Col unbia’s actual bid, $258,480, is not
substanti al .

I n reaching this concl usi on, we have re-



vi ewed the deviationin the context of the solic-
itation as a whole, as we are required to do
under COVAR 21. 06. 02. 04, whi ch governs, “M nor
IrregularitiesinBids or Proposals.” That regu-
| ati on provides, inpertinent part, that a “de-
fect or variation in the bid or proposal is
i mrat eri al and i nconsequential whenits signifi-
cance as to price, quantity, quality, or delivery
istrivial or negligiblewhen contrastedw ththe
total cost or scope of the procurenment.”

As inlLegare, the 3 percent limtationin
section 6-5.1isintendedto avoid bids that are
undul y unbal anced as to the tinme of paynent,
specifically, the avoi dance of an up-front pay-
ment substantially inexcess of costs incurred,
sonetimes called front-end | oadi ng. Section 6-
5.1 acconplishes thisresult intw ways, first,
by limtingthe total amount of ItemX-6, and,
second, by limtingthe first or up-front paynent
for ItemX-6 ontheinitial paynent estimateto
10 percent of the anount bid for ItemX-6. The
specificationis structuredsothat it islikely
t hat any front-end | oadi ng for Tenporary Con-
structionltens will not exceed 10 percent of the
anount bid for Item X-6.

Inthis case, Colunbia s bidfor [temX-6
was $258, 480. | f Col unbi a abi ded by t he Secti on
6-5.11imt itsbidfor thisitemwoul d have been
$132,785. The difference between the two is
$125, 695 and the first paynent to Col unbia will
i nclude $12,570 nore (10 percent of $125, 695)
thanif Colunbia s bidconformedtothe 3 percent
[imtation. Thisis the maxi mnumpossi bl e anmount
of front-end | oadi ng t hat coul d be achi eved by
this deviant bid, an amount that clearly is
i nsubstanti al .

Legare, commenti ng upon the potential front-
end | oad of $13, 300, observed that “any cost to
t he gover nnment of havi ng to pay $13, 300 earl i er
thanit otherw se woul d, coul d not i nany con-
cei vabl e manner approach t he addi ti onal $27, 000
that it woul d have to pay under an awardto [t he
next | ow bidder].” Legare at 3. Applied here, the
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cost to MAA of having to pay $12,570 earlier than
it otherwi se woul d have, coul d not in any con-
cei vabl e manner approach t he addi ti onal $37, 077
that it would have to pay under an award to
Appel lant. As in Legare, Colunbia s deviationis
de mi ni m s when “contrasted with the total cost
or scope of the procurenent.” COVAR
21. 06. 02. 04B.

The second Legare el enent al sois satisfied.
Col unbi a’ s devi ating bid satisfies MAA's act ual
needs. Col unbi a took no other exception and
t heref ore has prom sed to construct the project
exactly as required. Appellant, itself does not
conpl ai n that MAA's actual needs will not be net.

Finally, as to the third Legare el enent,
there is no prejudice to other bidders i f MAA
accepts Colunbi a’s bid. Any nonetary advant age
achi eved by Colunbia is inconsequenti al .

[fn.] Inthewords of Legare, “[t]he
$13, 000 devi ati on gave Legar e no ad-

vant age over ot her bi dders since any
i nterest Legare woul d earn on t he sum
(or save by not having to borrowit)

woul d not provide a basis for its
being able to submt a bid $27, 000
| omwer than [the next |ow bidder].”

Mor eover, there is no reason to believe
t hat, had Col unbi a confornmed to the Section 6-5.1
[imt, its bid would have been, in total, any
hi gher thantheoneit submtted. “[I]t is far
nmore likelythat . . . [it] woul d have recal cu-
latedits individual itempricestoconply with
the [3]-percent limtationw thout raisingits
total bidprice.” Legare at 3. This exactlyis
what Section 6-5.1 mandates: “If the total cost
for all itens required for Tenporary Construction
Items [is] in excess of [the Section 6-5.1
[imt], the Contractor shall include the excess



in the unit price of other items of work.”*

[fn] The amobunt s bi d by bi dders ot her
t han Col unbi a and Fl ani gan for |temX-
6 were $70,000, $153,000, and
$200, 000. Al t hough Col unbi a’ s $258, 480
bidis highest, it is not grossly out
of line and there is no reason to
believe that it was not based on
antici pated tenporary construction
item costs.

The Section6-5.1limtationis not required
ei ther by statute or regul ationor evenby this
agency’ s general provisions. It is aconstruct
for the provisions specially witten for this
proj ect and t heref ore does not have t he force of
a |l egal mandate. Like the bid bond requirenent
in Board of Education of Carroll County v.
Al | ender, 206 Md. 466, 112 A2d 455(1955), the
requi rement of Section 6-5.1 may be wai ved on t he
basis of an insubstantial deviation in the
ot herwi se successful bid. Thisis thethrust of
COVAR 21. 06. 02.04. The circunstances here are
parallel tothoseinlLegare. There appears to be
no good reason not to follow that decision.

This decisionis the final action of this
agency. This decision may be appeal ed to the
Maryl and State Board of Contract Appeals.

11. Inaconpanionletter to Appellant (in final decisionformat)
addressing (and rej ecting) Appel | ant’ s argunent s concer ni ng why
Appel | ant bel i eved t hat Col unbi a’ s bi d was non-responsi ve t he
Procurement Officer also stated that:

Maryl and does not followa “de mnims” rule
t hat permts acceptance of a bid containing a
deviationonly if thedeviationisdemnimsin
sonme absol ute sense. Rat her, the Maryl and

4 W note that this requirement to place any “excess in the
unit price of other itens of work” may conflict with the deci sion of
t he Court of Special Appeals inGenstar v. State H ghway Adm n., 94
Md. App. 594 (1993). Any such issue is, however, not before us.
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approach regarding bid deviationisrelative. A
devi ati on may be considered mnor if it is not
substantial wthin the totality of the
procurenent or the total cost of the contract.
COVAR 21.06.02. 04. MAA's resolution of
Colunbi a’ s protest is faithful tothat approach.

12. On March 23, 1999, Appellant filed an appeal withthis Board from
such final agency action.

13. The parties have requested that the Board of Contract Appeal s hear
and deci de Appel | ant’ s appeal prior to presentationtothe Board
of Public Wrks on April 21, 1999 of a contract for proposed award
tothe Interested Party and have agreed t o an abbrevi ati on of the
time frames set forth in COVAR 21.10. 07.03.

14. Inconnectionwthits decisionherein, the Board finds that Sec-
tion 6-5.1was drafted by a private consultant to MMAfor usein
t he contract docunents for the capti oned project.> There was no
pr e- bi d openi ng conpl ai nt concer ni ng such provision filed by any
party.

Decision
A non-responsi ve bi d may not be accepted. COVAR 21. 05. 02. 13;
Subst ati on Test Conpany, MSBCA 2016 & 2023, 5 MSBCA 1429(1997); Eortran
Tel ephone Communi cation Systens, I nc., MSBCA 2068 & 2098, 5 MSBCA 1 _
(March 22, 1999).
Appel | ant argues that Col unbi @’ s bi dis non-responsi ve because of

the admtted defect concerning Colunbia s bid on Item X-6. A

responsi ve bidis defined by COMARt o nean a bid submtted inresponse

toaninvitationfor bids that confornms inall nmaterial respectstothe
requi renents contained in the invitation for bids. See COVAR
21.01.02.01(78). As noted above, a non-responsive bid my not be
accepted. The Respondent and I nterested Party concede t hat Col unbia’s

5 The percentage limtation for tenporary constructionitensis
custom zed for certain projects for which MMAAutilizes the services of
this particular consultant.



bidfor ItemX-6 devi ated fromt he 3%requi renent set forthin Section
6-5.1. Theissueis thus whether the Procurenment Officer correctly
det erm ned pur suant to COVAR 21. 05. 02. 12A and COVAR 21. 06. 02. 04, whi ch
are procurenent regul ati ons pronul gated by t he Board of Public Wrks
and bi nding on Respondent and this Board, that the deviation in
Colunbia s bidfor ItemX-6 was wai vable as amnor irregularity, i.e.
the deviationis not material. The Board finds for the reasons t hat
followthat the defect in Colunbia s bidfor ItemX-6is not materi al
and accordi ngly may be wai ved.
COVAR 21. 05.02. 12A provi des:
.12 M stakes in Bids.

A. General. Technicalities or mnor irregu-
larities inbids, as definedin COVAR 21. 06. 02. -
04, may be waived if the procurenent officer
determnes that it shall beinthe State’ s best
interest. The procurenment officer may either
give a bidder an opportunity to cure any
deficiency resulting froma technicality or m nor
irregularityinits bid, or wai ve the defi ci ency
if it is to the State’'s advantage to do so.

Wai ver is thus dependent upon the deviation being a m nor
irregularity as defined in COMAR 21. 06.02.04. W therefore nust
det erm ne whet her the deviationisamnor irregularity as definedin
COMAR 21.06. 02. 04.

COVAR 21. 06. 02. 04 provides:

.04 Mnor Irregularities in Bids or Proposals

A. Amnor irregularityisonewhichisnerely
a matter of formand not of substance or pertains
to sone imuaterial or i nconsequential defect or
variation in a bid or proposal fromthe exact
requi renment of the solicitation, the correction
or wai ver of whi ch woul d not be prejudicial to
ot her bidders or offerors.

B. The defect or variation in the bid or

10



proposal isimmterial and i nconsequential when
itssignificance astoprice, quantity, quality,
or delivery is trivial or negligible when
contrasted with the total cost or scope of the
procur enment .

C. The procurenent officer shall either givethe
bi dder or offeror an opportunity to cure any
deficiency resulting fromamnor informality or
irregularity inabidor proposal or waive the
defi ci ency, whi chever is to the advantage of the
St ate.

The key words in this regulation are “immterial or
i nconsequential” as those words are defined in Paragraph B of the
regul ation. The regul ation decl ares that the defect inthe bid (andin
t hi s appeal the defect involvingthe Interested Party’s bid price for
IltemX-6 is admtted) “is inmaterial and i nconsequential whenits
significanceastoprice, quantity, quality, or deliveryistrivial or
negli gi bl e when contrasted with the total cost or scope of the
procurenment.”

We agree with the Procurenment Officer that application of the
above regulation is not confined to those situations where the
deviation isde mnims in sonme absol ute sense, i.e. where only penni es
or at nost afewdollars areinvolvedinamlti-mlliondollar price
range procurenent.® The regul ati on perm ts wai ver (or cure) where the
significance of the deviationis trivial or negligible when contrasted
with the total cost or scope of the procurenent. We shall use the bid
fromCol unbi a (the | owbi dder) as a reasonabl e appr oxi mati on of the
cost of the procurenent noting that the Appellant’s bid at
$4,924,152.25 i s not grossly out of linewth Colunbia’ s |lowbid, three

out of the five bids received were under five mllion, one was

6 Excepti ng of course a situation where the | owbid and the
next | ow bid are separated by such a few pennies or dollars.
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approxi mat el y $5, 100, 000 and t he engi neer’ s estimate was | ess t han f our
mllion. [The highbidisinananmount that exceeds $5, 100, 000. The

exact anount on the bid tabulation is illegible.]

The question in this appeal, therefore, becones whether a
devi ation of $125,695.00 nay be considered “trivial” and/or
“negligible” inabidof $4,887,075.58 and t hus the vari ati on or def ect
immaterial or inconsequential. We conclude that such anmount
($125, 695. 00) may not reasonably be considered trivial or negligible
when contrasted with the total cost ($4,887,075.58) of the procurenent
and woul d reach such conclusionif the total cost of the procurenent is
viewed as the high bidinthis procurenent. Conpare Ml ke Mari ne,
Inc., MSBCA 1499, 3 MSBCA 1247(1990). Such a findingwould ordinarily

end our inquiry and we woul d sustain the appeal. However, the bid

speci fications hereindirected bidders to i nclude anounts for tenporary
constructionitens that the bi dder beli eved woul d exceed the t hree
percent (399 limt inthe unit price of other itens of work. The
record refl ects that Col unbia didnot reduceits anticipated costs for
tenporary construction itens in Item X-6 to the 3% nmaxi num
($132, 785. 00) and pl ace the addi tional costs of $125,695.00 for this
itemin other bid itenms as it was directed to do by the bid
specifications. Instead Col unbiaincludedall costs for tenporary
constructionitensinltemX-6 ($258, 480. 00) and di d not ot herw se
i ncrease any other biditens rel ative to such costs. Colunbia’ s total
bi d t hus remai ned t he sane. Thereis nochangeinits bidfromwhat it
woul d have been had it conpliedwiththe bid specificationsandlimted
itsitemX-6 bidanmunt to $132, 785. 00 and pl aced t he r enai ni ng anount
of $125,695.00inother biditens. Therefore, the deviationisin fact
trivial or negligible. Because Colunbia’s bidfor ItemX-6 exceeded t he
3%limtationit will receive payment of $12,570.00 earlier inthe job

under Item X-6 due to the Item X-6 install nment paynment schedul e
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permtting recei pt by the contractor of 10%of the bidfor [temX-6 on
the first installment.” Receipt by the contractor of $12,570.00 earlier
inthe job rather than | ater has no i npact on determ nati on of the
total lowbid. Colunbia s cost for Item X-6 does not change and
earlier paynent of $12,570.00is not in and of itself substantial in
terns of the $4, 887, 075.58 cost of the procurenment. We thus find that
the Procurement Officer did not err when he determ ned that the
deviationinthe bidwas trivial or negligibleandthat wai ver ther eof
woul d not be prejudicial to other bidders, as contenpl ated by COVMAR
21. 06. 02. 04.

We have concluded for the reasons stated that the defect in
Colunmbia s bidfor I'temX-6is not materi al and t hus the defect coul d
have been waived as permtted by COVMAR 21.05.02.12A and COVAR
21. 06. 02. 04C. Conpare Subst ati on Test Conpany, supra, at pp. 7-9. The
Appel l ant’s appeal is therefore denied.

Wherefore, it is Ordered this day of April, 1999 that the

appeal is denied.

Dat ed:

Robert B. Harrison |1
Chai r man

| concur:

Candi da S. Steel
Board Member

” Ten percent (10% of the anount of $125, 695. 00, whichis the
anount by whi ch Col unbi @’ s bi d exceeds t he $132, 785. 00 naxi mrumfor Item
X-6, is $12,570. 00.
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Randol ph B. Rosencrantz
Board Menber

Certification
COMAR 21.10.01.02 Judicial Review.

A deci si on of the Appeal s Board i s subject tojudicial reviewin
accordance with t he provi sions of the Adm ni strative Procedure Act
governi ng cases.

Annot ated Code of MD Rule 7-203 Tinme for Filing Action.

(a) Generally. - Except as ot herwi se providedinthis Rul e or by
statute, apetitionfor judicial reviewshall befiledwthin 30
days after the | atest of:

(1) the date of the order or action of which reviewis
sought ;

(2) the date the adm ni strative agency sent noti ce of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

(3) thedatethe petitioner received notice of the agency's
order or action, if notice was required by |law to be
received by the petitioner.

(b) Petition by Other Party. - If one party files a tinely
petition, any other personnmay file a petitionw thin 10 days
after the date the agency nmai |l ed notice of thefiling of the first
petition, or withinthe period set forthinsection (a), whichever
is later.

| certify that the foregoingis atrue copy of the Maryl and State
Boar d of Contract Appeal s deci sionin MSBCA 2121, appeal of P. Fl ani gan
& Sons, Inc. under MAA Contract No. MAA-CO 99-011.

Dat ed:

Mary F. Priscilla
Recor der
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