Docket No. MSBCA 2084 Dat e of Decision: 11/6/98
Appeal Type: [X] Bid Protest [ ] Contract Claim
Procurenent ldentification: Under MAA Contract No. MAA- MC-98-006

Appel | ant/ Respondent: MDonnell Contracting, Inc.
Maryl and Avi ati on Adm ni stration

Deci si on _Sunmar y:

M nority Business Enterprise - Responsibility - COMAR 21. 11. 03. 10B
sets forthadirectory (rather than mandatory) ten day requirenent for
provi si on of MBE docunentation prior to award. Because the provi sion
isdirectory rather than mandatory, an i ssue of bi dder responsibility
for resol ution by the procurenent officer ari ses when docunentationis
not provi ded wi thinten working days fromnotificationthat the person
i s the successful bidder or of feror and award has not been nmade at t he
time the docunentation is presented.




BEFORE THE
MARYLAND STATE BOARD OF CONTRACT APPEALS

Appeal of MDonnell Contracting, )

I nc. )
)
) Docket No. MSBCA 2084
Under MAA Contract No. MAA- MC- )
98- 006 )
APPEARANCE FOR APPELLANT: Ri chard S. O Connor, Esq.
Rockville, MD
APPEARANCE FOR RESPONDENT: WIlliam A Kahn

Assi stant Attorney Ceneral
Balti nore, MD

OPI NI ON BY CHAI RMAN HARRI SON

Appel | ant timely appeal s t he deci si on of the Maryl and Avi ati on

Adm ni stration (MA) Procurenent Oficer rejectingits protest that the

| ow bi

i nfor

d shoul d have been rejected for alleged failuretotinely provide
mati on concerning mnority participation.

Fi ndi ngs of Fact
On March 16, 1998, MAA opened bi ds for the captioned contract for
term nal roadway | andscapi ng - Phase Il at Bal ti nore/ WAshi ngt on

| nternational Airport (BW).

Martin P. H |l Landscapi ng Conpany, (Hill) was the | owbi dder at
$257, 128. 05. Appel | ant was t he second | ow bi dder at $264, 882. 00.
Hill submttedwithits bidthe Mnority Business Enterprise
Utilization Affidavit, whichaffirmedits commtnent to achieving
t he MBE goal of 15%set forthintheinvitationfor bids for the
contract.

On March 17, 1998 al | bi dders were notified of theresults. Al so
by letter dated March 17, 1998, MAA advised Hill that it had
subm tted t he nost favorabl e bid, and encl osed two (2) sets of
contract docunments, and M nority Business Enterprise (MBE)



participationforns D- EEO- 003 and D- EEO 004 for execution. The
letter further requested that all docunents be executed and
returned by March 30, 1998.

On April 27, 1998, Hill hand delivered the two sets of executed
contract docunents to MAA. Hi |l did not include the executed MBE
forms (D EEO-003 and D- EEO-004) with this subm ssion. H | stated
at thetinethat all MBEfirns contacted had declined. H Il then
contacted the MAA's O fice of Fair Practice (OFP), which assi sted
Hill infindingan MBEfirmto neet the 15%MBE per cent age goal
as set forth in the invitation for bids.

On May 26, 1998 Hi | | faxed inconplete MBEforns to MAA. The forns
wer e revi sed and conpl et ed, and delivered to MAA on May 27, 1998
and approved by OFP on May 28, 1998.

On May 27, 1988, Appellant filedaletter of protest with the MAA
Procurenent O ficer. The basis of the protest was that H Il had
failedtofulfill MBE contract requirenents by not submttingthe
MBE parti ci pati on docunents (D EEC 003 and D- EEC- 004) wi thin 10
days of notification that it was the apparent |ow bidder.
By final decision dated August 14, 1998, t he MAA Procurenment
Officer denied the Appellant’s protest. The grounds for the
denial were articulated in the decision as follows:

Appel |l ant has alleged that Hi Il failed to fulfill
contractual requirenents of Section N, paragraph 2, Manda-
tory Docunent ati on (page N-13) whi ch provi des t hat docunen-
tation “shall be furnished by t he apparent | ow bi dder or
successful offeror tothe Procurenment Officer withinten
(10) wor ki ng days fromnotificationthat it is the apparent
| ow bi dder or successful offeror or withinten (10) worki ng

days foll ow ng the award, whichever is earlier. 1f the
contract has been awarded and t he fol | owi ng docunentati oni s
not furnished, theaward shall be null and void.” Inthis

case no award was nmade before sati sfactory docunent ati on was
f urni shed. Al though this docunentation ordinarily shoul d be
provided within ten (10) worki ng days, it was within ny
authority to accept sati sfactory docunentati on subm tted
after that tinme but before award. This is a matter of




responsi bility and not of responsi veness. Because no award
had been made and because Hill was making a good faith
effort toneet it’s MBE goal and because MBE docunent ati on
was subm tted and accept ed by t he MAA on May 28, 1998, the
MAA finds that Hill has not viol ated Section N, paragraph
2.

9. On August 25, 1998, Appellant fil ed an appeal of the denial of its
protest with this Board.
Deci si on

Appellant alleges that H Il failed to conply with COVAR
21.11.03.10B (1) which provides:!?
B. Additional Documentation

(1) The docunentationin 8B(2)—(6) of this regulation
is considered as part of the contract, and shall be
furni shed by t he apparent successful bidder or offeror to
the procurenment officer within 10 working days from
notificationthat that personis the apparent successf ul
bi dder or of feror, or within 10 wor ki ng days fol | owi ng t he

award, whichever is earlier. |If the contract has been
awar ded and t he docunentationis not furnished, theawardis
voi d.

Appel | ant contends that H Il s alleged failure to furnish MBEforns D
EEO- 003 and D- EEOC- 004 wi t hi n t he speci fic 10 wor ki ng-day ti ne- franme
set forth in COMAR and the IFBrequired MMAto reject Hill’ s bid.
Specifically, Appellant argues, citingwd Medi cal Servicev. Carver,
238 MI. 466(1965) and Colunbia R C A. v. Montgonery County, 98 vd. App.
695(1994), that the ten-day requirenment as set forth above i s nandat ory

and not directory and thus the Hill bidnust berejected; i.e., the

! Section N, paragraph 2, Mandat ory Docunentati on at page N- 13
of the | FB cont ai ns | anguage paral |l el i ng t hat i n COMAR and provi des
t hat docunentati on “shall be furni shed by t he apparent | ow bi dder or
successful offeror tothe Procurenent O ficer within 10worKking days
fromnotificationthat it is the apparent | owbi dder or successf ul
of feror, or within 10worKki ng days fol |l ow ng t he award, whi chever is
earlier. |f the contract has been awarded and the foll ow ng

docunentation is not furnished, the award shall be null and void.”
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Procurenment Officer has no di scretionto accept a bidwhere the MBE
docunment ationis not furni shed wi thinthe applicabl eten worki ng-day
wi ndow. The Respondent, on t he ot her hand, argues, citing e.g., Resetar
v. State Board of Education, 284 Md. 537(1979) Cert. Deni ed, 444 U. S.
838 (1979) and Director, Patuxent Institute v. Cash, 269 Md. 331

(1973), that the ten-day requirenent is directory rather than mandat ory

and involves a discretionary issue of bidder responsibility for
resolution by the Procurenent O ficer.

As aninitial matter the Board concludes that the Hill bid as
subm tted on March 16, 1998 at bi d openi ng was responsive. Inthis
regard we note that H Il submtted an executed M nority Busi ness Enter-
prise UilizationAffidavit withits bid as required. The execut ed
affidavit obligated H Il to achieve a m ni numof 15%m nority busi ness
enterprise participationonthe contract. Subm ssion of this affidavit
has been recogni zed by this Board to be a natter of responsi veness and
not responsibility. See Roofers, Inc., MSBCA 1284, 2 M CPEL ¢

133(1986). Hill’s bidwas, therefore, inthis respect aresponsive

bid. What happened after bid opening is before this Board for
resol ution. Based on the facts shoul d t he MAA Procurenent O ficer have
determ ned that an award to H || woul d be i nappropri ate, notw thst and-
ing that its bid was responsive?

The State’ s MBE programas set forthin COVAR (and as repeated in
part in the bid docunments) contains recognition that despite a
contractual obligationto pursue MBE participation, acontractor m ght
not be abl e to achi eve t he desired goal despite good faith efforts.
The programpermts a contractor i nsuch circunstances to seek a wai ver
fromthe requirenment to neet the specified MBE contract participation
goal. See COVAR 21.11.03.10B(7) and COVAR 21.11.03.11.°2

2 The Board assunes the truth of Appellant’s assertionthat it
was prepared to provide the required MBE participationfromcomitted
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The word “shall” in a statute i s presuned to be mandat ory and
demandi ng of aninperative obligationonaparty inconsistent withthe
exerci se of discretion. Seee.g. Colunbia RC A v. Mntgonery County,

supra at p. 700. W find the sane principleor rule of constructionto
apply to a procurenent regul ati on pronul gated by t he Board of Public
Wbr ks pursuant to statutory authority to promul gate regul ations to
pronot e t he pur poses of the General Pro-curenent Law. Such regul ati on
i s binding upon this Board and t he procurenent agencies to i nclude
Respondent’ s MAA. However upon exam nation of the presunption that use
of the word “shal |” nmakes t he ten-day requi rement nmandatory, this Board
wi Il 1 ook at the | anguage of the regul ati on as a whol e and gi ve neani ng
toall parts thereof in the context of the intent of the Board of
Public Works in pronul gating the regul ation as gathered fromthe
subj ect matter and t he purposes to be acconpli shed. As in the case of
a statute that enpl oys the word “shall”, this Boardw || alsolookto
see whet her the regul ati on® provi des a speci fic sancti on for nonconpli -

ance. See e.g. Resetar v. State Board of Education, supra at p. 547.

Appl yi ng such principles the Board finds that the regul ati on
concerni ng provi si on of MBE docunent ati on (forns D- EEO- 003 and D- EECG

sources at specified prices prior tosubmttingits bidandthus was at
a conpetitive di sadvant age respecting firns who agreed to neet the MBE
goal by submttingthe MBEutilizationaffidavit with their bids but
who had not as of bid opening actually secured the required MBE
partici pation. The Board under-stands that afirm(w th the | owbid)
that waits until after bidopeningtolineupits MBEparticipation may
wel | have a conpetitive bi ddi ng advant age because of t he additi onal
time to shop for conpetitive MBE prices after bi ds have been exposed
and t he | ow bi dder determ ned. Such MBE bi d shoppi ng by t he | ow bi dder
i's, however, not prohibited by the regul ati ons.

s The General Procurenent Lawand COVAR have a sel f- cont ai ned
general sanction of voi dness (subject to being determ nedto be only
voi dabl e) for nonconpliance with the procurenent | ans. See Section 11-
204, State Finance and Procurenent Article and COVAR 21. 03. 01.

5



004) withinten working days as appliedtothe facts of this appeal is
directory, notw thstanding the use of the word “shall”, for two
reasons. First, the penalty voiding the award only applies by its
terms i f there has been an award. Thus there i s no penalty where, as in
t hi s appeal , there has been no award.* Second, as noted above, we nust
read t he regul ati on as a whol e and gi ve neaning to all parts thereof in
t he context of the subject matter and purposes of the regul ati on. The
regul ati on seeks to pronote MBE participation as a goal rather than a
requi rement. The regul ati on contai ns a provi sion providi ng for wai ver
of the MBE percentage contract participationgoal. WileH Il didnot
ask for a wai ver, but instead sought assi stance fromthe agency to neet
t he goal, the wai ver provisionis consistent withaninterpretation
t hat the ten-day provisionis directory and not mandat ory, and we so
find. Wuere the penalty may be avoi ded al t oget her by seeki ng a wai ver
after good faitheffortsto neet the goal, we find the sanction that
only applies by its terns to an awarded contract to be a clearly
limted sanction. Thereis nopenalty for failingto neet theten-day
reporting requirenent if no award has been made. Here no award was
made bef ore sati sfactory docunentati on was furni shed. Al thoughthis
docunment ati on ordinarily should be providedw thinten (10) days and
t he Appel l ant proffersthat it hadits MBE partici pati on docunent ati on
conpleted at the tinme of bid opening, we find based on the above
analysisthat it was withinthe Procurement Officer’s discretionto
accept satisfactory docunentati on submtted after the passage of the

ten working-day tinmefranme but before award. This is a matter of

4 The parties agree that no award had been made. Award i s
defined in COMAR to nean the decision by a procurenent agency to
execut e a purchase agreenent or contract after all necessary approval s
have been obtai ned. COMAR 21.10.02.01(8). No award has been made
pendi ng i ssuance of this decision.
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responsi bility and not of responsi veness. Responsibility is a concept
that invol ves discretion.

Where a matter of discretionis concerned the Board will not
di sturb the exerci se thereof by the Procurement O ficer (as concurred
i n by the agency head or revi ewi ng aut hority) unl ess t he deci si on or
determ nation constitutes a breach of trust. See e.g. Roofers, Inc.,
supra 2 MSBCA 1133 at pp. 7-8; Wl fe Brothers, Inc., MSBCA 1141, 1
MSBCA 153(1983) and cases cited at p. 5; Md Atlantic Vision Service
Pl an, Inc., MSBCA 1368, 2 MSBCA 173(1988) at p. 28. Because no award
had been nade, it was within MAA' s discretiontoallowH || additional

timeto furnishthe requireddocunentati on. MAAwas not requiredto
reject HIl’s bidunder these circunstances si nce MBE docunent ati on was
subm tted on May 27, 1998 and accept ed by t he MAA on May 28, 1998 and
awar d had yet to be nmade. The Procurenent O ficer’s acceptance of the
MBE docunent at i on bef ore award, al t hough seventy days after bid openi ng
does not constitute a breach of trust. MAA has the authority to make

theawardto Hill. Accordingly, the appeal is denied. Therefore, it
is ORDERED this day of Novenber, 1998 that the appeal is deni ed.
Dat ed:

Robert B. Harrison |11
Chai r man

| concur:

Candi da S. Steel
Board Menber



Randol ph B. Rosencrantz
Board Menber

Certification
COMAR 21.10.01.02 Judicial Review.

A deci si on of the Appeal s Board is subject tojudicial reviewin
accordance with t he provi sions of the Adm ni strative Procedure Act
governi ng cases.

Annot at ed Code of MD Rule 7-203 Tinme for Filing Action.

(a) CGenerally. - Except as otherw se providedinthis Rul e or by
statute, apetitionfor judicial reviewshall be filedw thin 30
days after the | atest of:

(1) the date of the order or action of which reviewis
sought;

(2) the date the adm ni strative agency sent notice of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

(3) thedatethe petitioner received notice of the agency's
order or action, if notice was required by |law to be
received by the petitioner.

(b) Petition by Other Party. - If one party files atinely
petition, any other personnmay file a petitionw thin 10 days
after the date the agency nail ed notice of thefiling of the first
petition, or wwithinthe period set forthin section (a), whichever
is later.

| certify that the foregoingis atrue copy of the Maryland State
Boar d of Contract Appeal s deci sion in MSBCA 2084, appeal of McDonnel |
Contracting, Inc. under MAA Contract No. MAA-MC-98-006.

Dat ed:

Mary F. Priscilla



Recor der



