Docket No. 2118 Dat e of Decision: 9/21/99
Appeal Type: [ ] Bid Protest [ X] Contract Claim
Procurenent ldentification: Under MIA Contract No. MIA-0743

Appel | ant / Respondent : Keystone Contracting Conpany, Inc.
Mass Transit Adm nistration

Deci si on _Sunmmmary:

Prevailing Wage Rates

Maryl and' s prevail i ng wage rates apply to this Contract, and Keyst one nust
pay thoseratestoits workers. Contract General Provision 87.30A says
those rates apply, Article 2 of Subtitle 17 of the State Fi nance and
Procurenent Article mandates those rates, and COVAR 21. 11. 11 i npl enent s t he
procedures for nonitoring and enforcing those rates.
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This matter cones before the Board on the notion of Respondent
Mass Transit Adm nistration ("MIA”) to summarily di spose of the
appeal filed by Keystone Contracting Conpany, Inc. ("Keystone") in
t he above-referenced proceeding. The issue Keystone seeks to
raise in this appeal concerns whether, under Contract No. MIA-0743
("Contract"), Keystone is required to pay its workers state-mandated
prevailing wage rates.

Fi ndi ngs of Fact

1. On or about May 30, 1997, Keystone was awarded the above-
captioned Contract, in the original amount of $736,000, to
provi de weat heri zation inprovenents for the Upton Metro
Station at the intersection of Pennsylvania Avenue and Laurens
Street in Baltinmore City. In that Contract appear the Maryl and
Departnent of Transportation ("MDOT") General Provisions for

Construction Contracts, Special Provisions applicable to the
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Contract, and Suppl ementary General Provisions for Construction
Contracts for 100% State-funded contracts.

On the face of the Supplenentary General Provisions, dated
March 1995, appears the phrase, in underlined capital letters,
“100% STATE- FUNDED CONTRACTS ONLY." Imedi ately foll ow ng that
title page is a page entitled "SPECI AL NOTI CE FOR SUPPLEMENTARY
GENERAL PROVI SI ONS FOR CONSTRUCTI ON CONTRACTS" bel ow whi ch

agai n appears the phrase, in capital letters, "100% STATE-
FUNDED CONTRACTS ONLY. On that page appears the follow ng

expl anati on of that phrase:

This Contract is financed with 100%St at e of Maryl and
funds. Therefore, nost references to the Federal
Transit Adm nistration (FTA) or U ban Mass Transit
Adm ni stration (UMIA) are hereby deleted fromthe
Suppl enmentary General Provisions for Construction
Contracts. The only exception is the "Buy Anmerica
Requirement” which will remain in force.
Because the project is conpletely financed by the State of

Maryl and wi t h no federal funding, that page identifies those

del et ed provi sions that are not part of this State-funded-only
Contract. Included in the deleted articles is SGP-7.09 -
Prevaili ng Wage Contracts for Public WorBecause it is deleted,
SGP-7.09 is blank in the Contract.

The MDOT General Provisions remainintact and undi sturbedinthe
Contract. Anong t hose General Provisions, and thus renai ni ng as

part of the Contract, is GP-7.30, entitled "Prevailing Wage
Contracts for Public Works." GP-7.30, |ike the other MDOT CGener al
Provisions, is not deleted fromthis Contract. GP-7.30A states:

[t] he Provisions of Subtitle 2 of Title 17 of
t he St at e Fi nance and Procurenent Article of the
Annot at ed Code of Maryl and and COVAR 21. 11. 11
pertaining to Prevailing Wage for Public Wrks
are incorporatedinconstruction contracts of
$500, 000 or nore by reference.



5. The Contract also contains Appendix A, entitled "State of
Maryl and, Departnment of Licensing and Regul ati on, Di vi si on of
Labor and I ndustry, Prevailing Wage Section."” Referencingthe
Annot at ed Code of Maryl and, State Fi nance and Procurenent Article,
Sections 17-201 t hrough 17-226, that four-page Contract appendi x
describes in detail the m ninmum hourly wage rates that the
successful bi dder and any subcontractor nust pay "to all workers
enpl oyed by them ™

6. The MDOT General Provisions remainintact and fully applicableto
the Contract. I nthose General Provisionsis GP-7.30, entitled
"Prevailing Wage Contracts for Public Wrks." GP-7.30, likethe
ot her MDOT General Provisions, isnot deleted fromthis Contract.
GP- 7. 30A states that

It] he Provisions of Subtitle 2 of Title 17
of the State Finance and Procurenent
Articl e of the Annot at ed Code of Maryl and
and COVAR 21. 11. 11 pertaining to Prevail i ng
Wage for Public Wrks are incorporatedin
construction contracts of $500, 000 or nore
by reference.

7. Appel l ant notified the State that if it were required to pay the
Maryl and State prevailing wage rate, it woul d consi der such a
requi renent to be a change inthe contract. Pursuant to order by
the State, it paid an additional $27,695.75 in wages. After
recei pt of Appellant’s claimfor that anmount, the Procurenent
Officer denied the claim and this appeal followed.

Deci si on

In its Conplaint, Keystone suggests that, because SGP-7.09
(Prevailing Wage Contracts for Public Wirks [in federally funded
cases]) was deleted fromthe Contract, GP-7.30 (to which GP-7.09 made

reference) regarding State prevailing wage rates nust al so be



del eted. The Board disagrees for the reasons set forth bel ow and
grants Respondent’s notion for summary di sposition.

Al t hough not specifically provided for under the Adm nistrative
Procedure Act, this Board, since it is charged with the infornal
expedi ti ous and i nexpensi ve resol uti on of appeal s,*iswllingto hear
and deci de notions to di sm ss or for sutmmary di sposition. The novi ng
party nust denonstrate t he absence of a genui ne i ssue of material fact,
Mercantile G ub, Inc. v. Scheer, 102 Md. App. 757 (1995). Further, in

maki ng its determ nation, the Board nust exam ne t he record as a whol e,

withall conflictingevidence and all legitimate inferences raised by
t he evi dence resol ved i n favor of the party agai nst whomthe notionis
directed (inthisinstance, the Appellant). Honaker v. WC. &A. N
MIler Dev. Co., 285 Md. 216 (1977); Deliav. Berkey, 41 Ml. App. 47
(1978), Affd. 287 Md. 302 (1980). There are no material facts in
di sput e here that woul d prevent the Board fromgranting this notionto

summarily di sm ss Keystone's appeal.

The subj ect Contract requires Keystoneto pay its workers the
prevail i ng wage r at es mandat ed by Maryl and. GP-7.30Ais includedin
Keystone's Contract with MIA. That provision, quotedinfull abovein
finding of fact nunber 4, provides that, for State construction
contracts that are greater than $500, 000, Subtitle 2 of Title 17 of the
St ate Fi nance and Procurenment Article ("SFP') and COVAR 21.11. 11
"pertainingto Prevailing Wage for Public Wrks" are i ncorporated by
reference. Where a docunent is incorporated by reference, that
docunment becones part of the referencing docunent. Thus, by bei ng
i ncorporated by referencein GP-7.30A, Subtitle 2 of Title 17 and COVAR
21.11.11 are part of this $736,000 Contract.

ISecti on 15-210, Division Il, State Fi nance and Procurenent
Article; See_lntercounty Construction Corporation, MOTI 1036, 1 NMSBCA
11 (1982); Dasi Industries, Inc., MSBCA 1112, 1 MSBCA 149 (1983).
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Subtitle 2, entitled "Prevailing Wage Rates - Public Wrk
Contract," is patterned after the federal Davi s-Bacon Act (40 U. S.C. 8§
276a, et seq.), which originally was neant to "protect | ocal
contractors and wor kmen agai nst what was deened to be unfair and
predatory conpetition fromoutsiders who, by inporting cheap mgratory
| abor, coul d obtai ninportant public works contracts by under bi ddi ng
contractors located in the comunity where the project was to be
built."” Barnes v. Commr of Labor and Industry, 45 Md. App. 396,
403, 413 A 2d 259, 264 (1980), aff'd sub nom Baltinore Bl dg. And Coast.

Trades Council AFL-CIOv. Barnes, 290 wmd. 9, 427 A. 2d 979 (1981).

Simlar tothe Davi s-Bacon Act, Maryl and's prevailing wage statuteis

i ntended to

assure that wage rates generally prevailing in the
constructionindustry inparticular areas are not adversely
af fected by maj or public works projects undertaken in those
areas. By requiring contractors engaged in public
construction to pay at | east the sane wage rates t hey woul d
be expected to pay i f engaged i n non-public constructionin
t he same communi ty, the Legi sl ature has endeavored to avoi d
unnecessary | abor wunrest that m ght especially affect
public projects and del ay their efficient conpletion. 45 M.
App. at 404, 413 A 2d at 264.

Under Maryl and's prevailing wage statute, a public work contract
for a sumgreater than $500, 000, |i ke Keystone's Contract, mnust i ncl ude
a cl ause for paynent to workers of at | east the prevailing wage rate
and nmust i nclude as part of the contract specifications adetermnation
by Maryl and' s Conmmi ssi oner of Labor and | ndustry of the prevailing wage
ratesinthelocality for each classificationof worker requiredto
performthat Contract. SFP 8817-212 & 213. Thus, each contractor and
subcontractor under the contract "shall pay not less than the
prevailing wage rate. . . ." SFP 817-214.

Li ke Subtitle 2, COVAR 21.11.11 is also part of Keystone's

Contract. Pursuant to COVAR 21.11.11. 02, Keystone was required to



submit to the Conm ssioner of Labor and I ndustry its payroll records
and those of its subcontractors, with acertificationthat the wage
rates paidits workers "are not | ess than those established by the
Comm ssi oner as set forth" in Keystone's Contract. SFP § 17-220(c).
Appendi x A to Keystone's Contract contains the wage rates
est abli shed, as mandated by the prevailing wage statute, by the
Conmi ssi oner for workers under this Contract. Those wage rates were
taken froma July 29, 1996 determ nation for Baltinore City, the
| ocality inwhichthe Contract work was perforned, that was i ssued by
Maryl and' s Conm ssi oner of Labor and I ndustry. Intheinstructions for
t he prevail i ng wage rat e appendi x, Keystone was notifiedthat the wage
rates in the payroll records submtted by Keystone "shall be
acconpani ed by a st atenent si gned by the contractor...indicatingthat
t he wage rat es contai ned therein are not | ess than t hose establ i shed by
the Comm ssioner as set forth in the contract
There i s no question that Maryl and' s prevailing wage rates apply to
this Contract, and that Keystone nust pay thoseratestoits workers.
GP 87. 30A says those rat es apply here, Appendi x Afurther expl ai ns t hat
those rates apply, Article 2 of Subtitle 17 of the State Fi nance and
Procurenment Article mandates those
rates, and COVAR 21. 11. 11 i npl enent s t he procedures for nonitoring and

enf orci ng those rates. Accordi ngly, Respondent’s notion for summary

di sposition is granted and the appeal is deni ed.
Wherefore, it is Orderedthis day of Septenber, 1999 t hat

t he appeal is denied.

Dat ed:

Candi da S. Steel
Board Menber



| concur?:

Randol ph B. Rosencrantz
Board Menber

Certification
COVAR 21.10.01.02 Judicial Review.

A deci si on of the Appeal s Board i s subject tojudicial reviewin
accordance with t he provi sions of the Adm ni strative Procedure Act
governi ng cases.

Annot at ed Code of MD Rule 7-203 Tinme for Filing Action.

(a) Cenerally. - Except as otherw se providedinthis Rule or by
statute, apetitionfor judicial reviewshall befiledwthin 30
days after the | atest of:

(1) the date of the order or action of which reviewis
sought ;

(2) the date the adm ni strative agency sent notice of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

(3) thedatethe petitioner received notice of the agency's
order or action, if notice was required by law to be
received by the petitioner.

(b) Petition by Other Party. - If one party files a tinely
petition, any other personmay file a petitionw thin 10 days
after the date the agency nmail ed notice of thefiling of the first
petition, or withinthe periodset forthin section (a), whichever
is later.

2 Chairman Harrison is recused in this matter
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| certify that the foregoingis atrue copy of the Maryl and State
Board of Contract Appeal s deci sionin MSBCA 2118, appeal of Keystone
Contracting Conpany, Inc. under MIA Contract No. MIA-0743.

Dat ed:

Mary F. Priscilla
Recor der



