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BEFORE THE
MARYLAND STATE BOARD OF CONTRACT APPEALS

In the Appeal of Seaway )
Coatings, Inc.
) Docket No. MSBCA 2205
Under Maryl and Transportation )
Aut hority Contract No. HT 190- )

000- 002 )
APPEARANCE FOR APPELLANT: None
APPEARANCE FOR RESPONDENT: G sele M Mat hews

Assi stant Attorney General
Bal ti nore, Maryl and

OPI NI ON BY BOARD MEMBER HARRI SON

Appel | ant timely appeal s froma fi nal agency deci si on whi ch deni ed
its bid protest regarding the Maryl and Transportation Authority’s
(MJTA) solicitationfor the rehabilitation of the Canton Ventil ation
Buil ding and repairs to the walls of the Baltinore Harbor Tunnel.

Fi ndi ngs of Fact!?
1. | n August 2000, MJTA issued an invitation for bids (IFB) to
rehabilitate the Canton Ventilation Buil ding and to nmake repairs

to the walls of the Baltinore Harbor Tunnel.

2. The proposal book, al so known as t he bi d book, was over 400 pages
| ong. The first 384 pages i ncl uded pre-bidinformation, notice
regar di ng MBE/ DBE goal s, t he speci al provisions, the standard
speci al provisioninserts, wage rates, the Contractor Affirnmative

Action Program and the M nority Busi ness Enterprise Program

! Ther e was no comment on t he Agency Report and neither party
requested a heari ng. The Findi ngs of Fact are reproduced substantial ly
in the form appearing in the Agency Report.



These sections all providedinformation about the terns of the
contract; however, the bi dder was not requiredto include any
information on these pages. Page 385 and subsequent pages
i ncl uded various forns that bi dders wererequiredtofill out, as
appropriate. These includedthe proposal form the schedul e of
prices, contract time and bondi ng, the proposal (bid signature)
sheet, the “Buy Anerican Steel Act” form the affirmative acti on
requi rements and utilization of MBE s, the bid/ proposal affidavit,
t he formindicating the bidders el ecti on whet her or not to use an
escrow account, the proposal guaranty, the bid guarantee, and the
bi d bond.

A Pre-bid neeting was hel d on August 14, 2000 whi ch, accordingto
t he att endance sheet, Appell ant did not attend. The Procurenent
O ficer made sone openi ng remarks i n whi ch he stated t hat bi ds
shoul d consi st of one conpl et ed proposal book. The m nutes of the
pre-bid nmeeting state that the bid “should consist of one
conpl eted proposal book.”

Bi d opening occurred on Septenmber 21, 2000.

The apparent | owbid was fromMIR Enterprises, Inc. (MIR). The
next | owest bi dder was Hari s Desi gn & Construction Co. (Haris) for
a total of $486, 815.60. Appellant was thethird | owbidder with
a total of $648, 000. 00.

Appel l ant filed a bidprotest by | etter dated Septenber 22, 2000.
The protest was agai nst award to either MJIRor Haris, the apparent
| owand second | ow bi dders. The protest referredto the m nutes
of the pre-bid nmeeting, specifically item nunmber 1, which
Appel | ant argued “clearly states that the conpl et e proposal book
istobesubmtted.” The protest letter states that arepresenta-
tive of Appell ant attended t he bi d openi ng on Sept enber 21, 2000
and that “[d]uring the openi ng both the apparent | owand second
bi dders did not conply with the contract docunments (pre-bid
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mnutes, itemno. 1.)”, i.e. theentire proposal books of MIR and

Haris were not submtted with their bids.

7. The Procurenent Officer issued a final decision, denyi ng Appel -
lant’ s bid protest by | etter dated Septenber 29, 2000. On Cct ober
10, 2000, Appell ant appeal ed the denial of its protest tothis
Boar d.

8. Subsequently, MIRsubnmttedaletter to MITA docunenting errors
inthe cal cul ati on of the Schedul e of Prices MIRsubmtted with
the bid. The Procurenment O ficer granted MIR s request to
withdrawtheir bid. Consequently, Haris becane the | owbi dder and
Appel | ant becane the second | ow bi dder.

Deci sion

Appel | ant’ s bi d protest appears to be based on t he argunent t hat
MIR and Hari s were not responsi ve bi dders because they di d not subm t
the entire proposal book with their bids.

Because the MIR bid was wi t hdrawn, we will focus only on the
protest as it relates to the Haris bid. The Procurenent Oficer
determ ned that Haris was a responsi ve bi dder. Haris subm tted addenda
acknow edgnents, conpl et ed schedul e of prices, and si gned and seal ed
contract affidavits and bondi ng requi renments. The Procurenent O ficer
concluded that the failureto submt the entire proposal book was a
mnor irregularity in accordance with GP-2.15(a) of the Maryl and
Department of Transportation’s General Provisions for Construction
Contracts (Cctober, 1993). He determ ned that the al | eged defi ci ency

was not material to the bid results and deni ed Appellant’s protest.

GP-2.15 defines mnor irregularity as

...onewhichisnerely amtter of formand not of substance
or pertains to sonmeinmmaterial or i nconsequential defect or
vari ation of a bid or proposal fromthe exact requirenent of
the solicitation, the correction or waiver of which woul d
not be prejudicial to other bidders or offerors. The def ect
or variation in the bid or proposal is immaterial and
i nconsequential whenits significance asto price, quantity,
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quality, or delivery is trivial or negligible when con-

trasted with the total cost or scope of the supplies or

servi ces being procured and t he i nt ent and neani ng of the

entire bid or proposal is clear.

The above contractual provision parallels | anguage i n COVAR
21.06.02. 04, which provides further that technicalities or m nor
irregularities in bids my be waived if the procurenment officer
determ nes that it is in the best interest of the state to do so.

The Procurenent Officer waivedthe failuretosubmt theentire
proposal book.

The Procurenment Officer didnot findthat this defect had any
significance asto price, quantity, quality, or delivery, and Appel | ant
has not provi ded any explanationinits bid protest or appeal as to how
any such substantive i ssues woul d be effected or as to howt hey have
been prejudiced.

Where the integrity of the conpetitive bidding process is not
conpromi sed, it iswithinthe Procurement Officer’s discretionto
determne that an irregularity may be waived. See Civic Center
d eani ng, MSBCA 1357, 2 MSBCA 1169 (1988); O fanos Contractors, MSBCA
1391, 2 MSBCA 188(1988).

As an al ternative to wai ver, COVAR 21. 06. 02. 04 and t he Gener al

Provi sions provide for correction of mnor irregularities at the
di scretion of the Procurenent Oficer if such woul d be to t he advant age
of the State. Inthis case there woul d have been no advantage to t he
Statetorequirethe biddersto submt the copi es of the pages of the
bi d book t hat had not been subm tted earlier, when the Procurenent
O ficer already had i denti cal copi es of those pages fromthe bi d book.

More i nportantly, we al so concl ude that the Procurenent O ficer

correctly determned that the Haris bid was responsive.

Thi s appeal presents facts simlar tothoseinCarl Belt, Inc.,
VMSBCA 1743, 4 MBBCA 1339(1993). Therein this Board made t he fol | owi ng



observations concerni ng that Procurenment O ficer’s determ nation that
the failure of the apparent | owbi dder to i ncl ude t he conpl et e proposal
book did not made the bid non-responsive.

Al t hough the Appellant’s protest is divided into three
separate i ssues, the appeal rises or falls on the single
i ssue of whether the Tyree bid is responsive.

The record does not reveal any basis for the concl usion that
a bi d nmust include the entire proposal book in order for the
bid to be responsive. State Finance and Procurenment
Article, 811-101(r) defines aresponsive bid subm tted under
the conpetitive seal ed bi ddi ng procedure [as one] that
“confornmsinall material respectstotheinvitationfor
bi ds.” See al so COMAR 21.01.02.01(78). Aresponsive bid
“must constitute adefinite and unqualifiedoffer to neet
the material terns of the | FB.” Long Fence Conpany, Inc.,
MSBCA 1259, 2 MSBCA 1123(1986) at p. 6. Tyree's bid
i ncl uded t he proposal form the schedul e of prices including
unit pricesfor all lineitens, the procurenent affidavit,
al | addenda, required bid security, and t he signature page
si gned by an aut hori zed representati ve of the corporation.
It isanunqualifiedcommtnent to performthe requirenents
of the Contract. Onits face, the bid presents no basis for
a determ nation of non-responsiveness.

Inits protest, Appell ant suggests t hat because Tyree di d
not submt a conpl et e proposal book “thereis noway to know
whi ch docunents were actually submtted with the bid.”
Apparently, the protestor is suggesting that the absence of
a col |l at ed Proposal Book evi dences the possibility of a
post-bidalteration of the bid. However, thereis no basis
to conclude fromthis record that the bid submtted by
Tyree is any nore or | ess susceptibleto post-bidalteration
t han any ot her bid subm tted under the conpetitive seal ed
bi d process. The bids are opened publicly and are avail abl e
for inspection. The record does not reflect that the Tyree
bi d was altered and there i s no evidence to suggest that it
may have been altered.

Based on t he record herein, we concl ude that the Haris bid was
responsi ve notwi t hstanding the failure toinclude all of the proposal
book. W al so conclude that the failuretoincludethe entire proposal

book was properly waived as a mnor irregularity.

5



Accordi ngly, the appeal is denied.
Wherefore, it is Ordered this day of 2000 t hat the

appeal is denied.

Dat ed:

Robert B. Harrison I 1|1
Board Menber

| concur:

Randol ph B. Rosencrantz
Chai r man

Certification
COVAR 21.10.01.02 Judicial Review.

A deci si on of the Appeal s Board is subject tojudicial reviewin
accordance with t he provi sions of the Adm ni strative Procedure Act

governi ng cases.
Annot at ed Code of MD Rule 7-203 Tinme for Filing Action.

(a) CGenerally. - Except as otherwi se providedinthis Rul e or by
statute, apetitionfor judicial reviewshall befiledwthin 30

days after the | atest of:

(1) the date of the order or action of which reviewis
sought;

(2) the date the adm ni strative agency sent noti ce of the
order or actiontothe petitioner, if notice was required by

law to be sent to the petitioner; or
(3) thedatethe petitioner received notice of the agency's



order or action, if notice was required by law to be
received by the petitioner.

(b) Petition by Other Party. - If one party files a tinmely
petition, any other personmay file a petitionw thin 10 days
after the date the agency nail ed notice of thefiling of the first
petition, or withinthe period set forthin section (a), whichever
is later.

| certifythat the foregoingis atrue copy of the Maryl and State
Board of Contract Appeal s deci sion in MSBCA 2205, appeal of Seaway
Coati ngs, Inc. under Maryl and Transportati on Authority Con-tract No. HT
190- 000- 002.

Dat ed:

Mary F. Priscilla
Recor der



