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VEMORANDUM OPI NI ON ON RESPONDENT’ S MOTI ON FOR SUMVARY
DI SPOSI TION OR, IN THE ALTERNATIVE TO DI SM SS APPEAL

The State of Maryl and, Departnent of Budget and Managenent
(sometinmes herein DBM noves for Summary Di sposition or, in the
alternative, to D smss the Appel |l ant’ s Appeal i n MSBCA Docket No. 2098!?
filedwiththis Boardwithregardtothe captioned solicitation. DBM
argues that the bid submtted by Appellant inresponse tothe captioned
solicitation (Invitation for Bids) containedthe foll ow ng substantive
and material defects which, as a mater of | aw, render the bid not
responsi ve to the specifications containedinthe lnvitation for Bids:

a. The bi d cont ai ns | anguage t hr ough whi ch Fortran attenp-
ted tolimt and qualify their liability inthe performance
of contractual obligationsindirect con-tradictiontothe

! I n viewof the Board’ s deci si on herein, the appeal in MSBCA
Docket No. 2068 is noot. We |likew se need not consi der Appellant’s
Motion for Summary Di sposition.



expr ess and non- negoti abl e, “Ternms and Condi ti ons” of the
solicitation; and

b. The bidfailedtoinclude all manufacturers’ published
list prices (nost current rel ease) for exi sting and new EKTS
and voi ce processi ng equi pnent as required by the solicita-
tion; and

cC. The bi d does not provide tothe State a cl ear descri p-
tion of, or nunber of foll ow up traini ng sessions to be nade
avail abl e by Fortranto State enpl oyees as required by t he
solicitation, and the response providedisinternally incon-
sistent, contradictory, vague and anbi guous. Fortran
conditionedits response uponthere-quirenment that” .
.the notice is reasonabl e and the cl ass size is reason-
able.”; and

d. The bi d does not provide the State with a cl ear and
unambi guous st atenent of a plan for renote adni ni stration
and mai nt enance of EKTS equi prent t hrough nodemaccess and
the response providedisinternally self-contradicting,
internally inconsistent, vague and anbi guous; and

e. The bi d does not containcritical witten docunmentation
from the manufacturer of each type of EKTS equi pnent
identifiedinthesolicitationthat the respective nmanufac-
turers woul d support and fulfill Fortran’s con-tractual
obligations during the full termof the con-tract, if
necessary, as required by the solicitation; and

For ot her reasons as are explained in the acconmpanying
menor andum 2

Fi ndi ngs of Fact

2 The issues initeme. were raised for the first tinme on
appeal and the Board | acks jurisdictionto consider them SeeAdvance
Presort Service, MSBCA 1891, 5 MSBCA 1384 (1995); Service America
Cor porati on, MSBCA 1606, 3 MSBCA 1292 (1992). In viewof the decision
that the Appel | ant’ s bi d was not responsi ve for the reasons assertedin
par agr aph b above, the Board wi I | not di scuss theissues set forthin
par agraphs a., c. and d.




The Departnent of Budget and Managenent, Divi sion of Tel ecomuni -
cations issued anlnvitationfor Bids (I FB) on Cctober 14, 1997,
for project nunber DBM 9803- EKTS, seeki ng a non-excl usi ve contr act

with a vendor “...to provide new electronic key tel ephone
equi pnent, new voi ce processing systens, new andexi sting
key system
mai nt enanc
e, and
noves adds
and changes
(MACs) in
equi pment
for State
agenci es.
The origi nal Procurenment Oficer, M. Peter Arrey, rel eased the
| FBwi th appropriate publicationinthe Maryl and Contract Wekly,
and conduct ed a pre-bid conferenceinthe Briefing Center at 45
Cal vert in Annapolis, Maryland at 10: 00 a. m on Cctober 27, 1997.
A M. John Fl anagan att ended t he pre-bi d conference on behal f of
t he Appellant along with representatives of seventeen ot her
potenti al bidders.
Addendum#l1 to the | FB, i ssued on Decenber 5, 1997, and nailedto
al | vendors who attended t he pre-bi d conference, nade a nunber of
changes, additions, and anendnents to the |FB.
Publ i shed as part of the addendumwere a series of clarifying
guestions fromvendors and t he responses of t he Depart nent of
Budget and Managenent to t hose questions. |n pertinent part the
foll ow ng questions and responses were set forth.

Question 8: “Terns & Conditions 5(f) General
Requi r ement s/ Manuf act urer List Pricing. Do bidders
have to provide manufacturer’s list catal ogs for



i mhedded base systenf”

Response: “Bi dders nust provide all Manufacturer’s
Publ i shed List Price (npbst current rel ease). See
addendum #1, Section A l”

Question 15: “Bid Price Fornms- Manufacturer’s Li st
Price Catalog. Isit requiredthat bidders provide
manuf acturer’s |list catal ogs for all products ( NEC,
ONYX, Nitsuko, Fujitsu)?”

Response: “The requirenent has been revised. See
addendum #1, Section A. Bidders nust provide
Manuf acturer’s Published List Price (nost current
rel ease) for the products identified.”
At bi d openi ng on Decenber 23, 1997, only three vendors submtted
bids in response to the solicitation: Appel | ant;
Tel ecomruni cati ons Managenment Systems, Inc. (TSM; and L & E
Associ ates, Inc. (L&). Al three of those vendors attended t he
bi d openi ng and si gned t he bi d openi ng att endance sheet i ndi cating

that they had reviewed the submtted bids upon opening.

The bi d subm tted by L&E was det er mi ned upon bi d openi ng t o be
non-r esponsi ve, because the bid did not containrequired pricing.
The bi ds subm tted by Appel | ant and TSM wer e not determ ned to
be non-responsi ve upon bi d opening. O those two bids, the bid
of TSMi s al |l eged by DBMt o have been | ower t han that submtted
by Appel | ant.

On January 16, 1998, twenty-four days after the bi d openi ng dat e,
Appel l ant provided to the original Procurement Officer via
facsimle, a price list for NEC equi pnent dated Novenmber 1994.
The origi nal Procurenent Oficer proceeded to have t he project
pl aced on t he March 18, 1998 agenda of t he Board of Public Wrks
inorder toconsider apartial award for the sal e of new EKTS
only to TSM The Board of Public Wrks di scussedtheitem but

4



10.

11.

12.

deferred consi derati on of a contract for the partial award of the
proj ect work.

On March 19, 1998, Appell ant deliveredto M. Arrey a protest

challenging: (1) thevalidity of thelowbid submtted by TSM and
(2) theintentionof the State to nake a partial award of the EKTS
portion of the contract tothe | owbi dder, and asserting that

Appel | ant shoul d be awarded the contract.

A new Procurenent OOficer, M. WIIliamBowser, was assi gned t he
managenent of this procurenent as a result of the original

Procurenent O ficer having accepted a pronoti onal opportunity in
anot her State agency. Al though M. Bowser had been t he supervi sor
of M. Arrey, each of themai ded the other inthe perfornance of
various duties as needed, although each had separate and
i ndividual responsibility for identifiedsolicitations issued by
t he Departnment of Budget and Managenent.

Upon assunpti on of responsi bility of this procurenment and a revi ew
of the existing files and docunentation rel ati ngto DBM 9803- EKTS,

M . Bowser determ ned on or about May 18, 1998 t hat the bids
subm tted by both Appellant and TSM were not responsive to
mat eri al and essential requirenents of the Il FB and t hat, thus, no
responsive bids had been received. In keeping with this
determ nation, the Appellant’s March 19, 1998 protest was
sustai ned in part concerning TSM s responsi veness. Appel | ant was
further advised in this decision that the bid submtted by
Appel | ant was al so not responsi ve and that the solicitation was
cancel ed. Notice of that cancellation was provided to all

interested parties.

An appeal to this Board from M. Bowser’s decision on the
Appel l ant’ s March 19, 1998 protest was fil ed by t he Appel | ant on
May 29, 1998 and docketed as MSBCA No. 2068.



13. Followingthefilingof the agency report, Appell ant comrents
t hereon, and the rebuttal of DBM DBMfiled a notionto dismss
t he appeal (2068) based upon noot ness and | at eness of the filing
of the protest. A hearing onthe notion was hel d on August 4,
1998. However, the Board declinedtorule onthe notion at that
ti me pendi ng i ssuance of a second Procurenent O ficer’s decision
as di scussed bel owwhi ch may have noot ed t he i ssues i n MSBCA No.
2068.

14. A second protest, whichis the subject of the appeal in MSBCA No.
2098, was fil ed by Appellant on May 28, 1998, raising issues
relating tothe determnation by the second Procurenment O ficer,
M. Bowser, that the bid submtted by Appellant was not
responsi ve, and the propriety of the cancellation of the
solicitation all egedly due to no responsi ve bi ds havi ng been
recei ved. The final decisionof the Procurenent Officer (M.
Bowser) on this protest (pending receipt of which the Board
declinedtorule onthe DBMMitionto D smss the appeal i n VSBCA
No. 2068) was issued on Cctober 6, 1998.

15. Appellant tinely appealed this Procurement Officer’s final
deci sion of October 6, 1998 which continued to find that
Appel I ant’ s bi d was non-responsi ve and uphel d the decisionto
cancel the procurenent because no responsi ve bi ds were recei ved.

Deci sion
We note prelimnarily that inthe determ nation of a Motion for

Summary Di sposition, the party noving for summry di spositionis

required to denonstrate the absence of a genui ne i ssue of materi al

fact. The purpose of summary di spositionis not toresolve factual

di sputes nor todetermne credibility, but to deci de whether thereis

a di spute over materi al facts whi ch nust be resol ved by t he Board as

trier of fact. For purposes of a Mdtion for Summary Di sposition, even



wher e t he underlying facts are undi sputed, if they are susceptibleto
nor e t han one perm ssi bl e factual inference, the choi ce bet ween t hose
i nferences shoul d not be made, and summary di spositi on shoul d not be
granted. Inmakingits determ nation of the appropriaterulingonthe
Motion, the Board nust exam ne the record as a whole, with all
conflicting evidence and all legitimte inferences rai sed by the
evi dence resol ved i n favor of the party agai nst whomthe Motionis
directed. Utz Quality Foods, Inc. and Coca-Cola Enterprises, Inc.,
MSBCA 2060 and 2062, 5 MSBCA 1441(1998) at pp. 5-6.

We have concl uded t hat Appel | ant’ s appeal nust be deni ed because

t he second Procurenent O ficer, M. Bowser, correctly de-term ned t hat

Appel lant’s bid was non-responsive for failure to include all

manuf acturer’s published list prices (nost current rel ease) for
exi sting and new EKTS and voi ce processi ng equi prrent as required by t he
| FB specifications.?

A “responsive” Dbidder is defined in COWAR
21.01.02.01(60) to nean a person who has subm tted a bid
under procurenent by conpetitive seal ed bi dding which
conforms in all material respect to the requirenents
contained in the IFB.... It is also well settled that
“responsi veness” nmust be determ ned fromt he face of the
bi ddi ng docunents. (citations omtted).

General Electric Conpany, MSBCA 1316, 2 MSBCA 1143(1987) at pp. 3-4.
As thi s Board noted i nOCakl awn Devel opnent Cor porati on, MSBCA
1306, 2 MSBCA 1138 (1986) at pp. 4-5, citingLong Fence Gonpany, _Inc.,
MSBCA 1259, 2 MSBCA 1123 (1986) at p. 6:
It isawell established principleof procurenent | awt hat

3Because of our determ nationthat M. Bowser correctly determ ned
t hat Appell ant’ s bi d was non-responsive for failuretoincludewithits
bi d a manuf acturer’s published |ist prices (nost current rel ease) for
exi sting and new EKTS and voi ce processi ng equi pment, we wi |l not
di scuss the assertions in his final decision of October 6, 1998 t hat
Appel I ant’ s bi d was al so not responsi ve for a nunber of ot her reasons.
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inorder for a bidto be responsive it nmust constitute a
definite and unqualified offer to neet thenaterial terns of
the | FB. Free- Fl ow Packagi ng Cor porati on, Conp. Gen. Dec. B-
204482, 82-1 CPD 162. The nmaterial ternms of an I FB are
t hose that could affect the price, quantity, quality or
del i very of the goods or services sought by the | FB. Sol on
Aut omat ed Services, Inc., MSBCA 1046 (January 20, 1982).
The gover nment nust have an unqualifiedright to perfornance
instrict accordancewiththe | FB based on the formof the
bidat thetinme of the bid opening. Aeroflowlndustries,
| nc., Conp. Gen. Dec. B-197628, 80-1 CPD 399. (Underscoring
added) .

The bid submtted by Appel lant failed toinclude all manufacture’s
published |ist prices (nost current rel ease) for existing and new EKTS
and voi ce processing equi pment as required by the specifications.

Section C, “Specifications“, and Exhibit A “lInstructions and Bi d
Price Forn’, as amended by Addendum #1, contain many specific
statenents requiring this informtion:

Section C, “Specifications”, Paragraph 5.f:

Bi dders nmust provide with Exhibit A all Manufacturer’s
Publ i shed Li st Price (nost current rel ease) for newEKTS and
Voi ce Processi ng, existing key equi pnent, i.e., thelist
prices for each of the manufacturers identified by LATA,
show ng type or nodel nunber, part nunber and descri ption
and manufacturer’s catalog price for each.

Section C, “Specifications”, Paragraph 5.n:

Vendors nmust use existing cable where available. Only
exi sting cable nust be tested by the vendor and may be
billed at the contracted | abor rates. I1f, within 90 days
fromthe i ssuance of a TSRby DBM O Tto t he vendor, cabl e
has beeninstalled by athird party, no addi ti onal charge
may be assessed by t he vendor to test that cable. If the
vendor det erm nes exi sting cabl e can not be use[d], and the
St ate agrees, the prices bid for the newcable asidentified
el sewhereinthis solicitation may be charged. Prior to any
notice to proceed, vendor nust notify the agency and DBM A T
inwitingof its findings and provide a quote to perform
the cable work. DBMOT wll notify the vendor of its



deci sionto proceed with the work or delay work until the
repl acenent cable is perfornmed by another vendor. The
“Manufacturer’s Published List Price” is generally
avai | abl e. Each bi dder nmust supply the |l atest edition for
each systembei ng bid or mai ntai ned. As the “List Price”
may be separated by category with varyi ng di scounts, the
Of feror should indicate the | owest di scount percentage
avai l abl e. Upon award, the vendor nust provi de an act ual
price list and identify the applicable discounts per
category to beincorporatedintothe contractual rates for
the term of the contract.

Exhi bit A, “lInstructions and Bid Price Forns”, Paragraph
4. B):

Al'l unit prices nust bethe actual unit pricethe State will
pay for the proposed itemper this |IFB and may not be
conti ngent on any ot her factor or conditionin any nmanner.
Al | percentages nust be t he actual percentage reduction that
wi || be appliedtothe Manufacturer’s Published List Price
(nost current rel ease) supplied.

Exhi bit A, “Instructions and Bid Price Forns”, Paragraph
5.e.:

Vendor s nust record the requiredinformati on on each table
as foll ows:

e. ltemb5, Manufacturer’s Published List Price
(nost current rel ease)-

Colum Ais provided. In Column B, record the percent of

t he Manuf acturer’s Publi shed Li st Price (nost current rel ease) for

all products being bid. (Thisis the m ninumdi scount amount bid
by t he vendor for any purchase fromt he Manuf acturer’s Publi shed
List Price (nost current rel ease). Additional di scounts above
t hi s anmount may be of fered for individual purchases.) |In Colum
C, record theresult of multiplying Colum A by Colum B. In
Colum D, record the difference by subtracting Colum Cfrom
Col um A. Add Colum Dand recordthe results onlineb5, Total

Price Manuf acturer’s Published List Price (nost current rel ease) -

Net Cost to State. Carrythisresult forwardto the appropriate
line in ltem6, Bid Price Summary Form

Exhibit A “lInstructions and Bid Price Forns”, (See Addendum



#1, page 3) Paragraph 9. c,d:

c. BidPrice Fornms, page 3 (all LATAs) - delete the
term“Manufacturer’s List Price Catal og and i nsert the
t er mManuf acturer’ s Publ i shed Li st Price (nost current
rel ease).

d. BidPrice Fornms, page 4 (all LATAs) - delete
t he term®“Manufacturer’s List Price Catal og” and
insert the termManufacturer’s Published Li st
Price (nmost current rel ease).

In addition to these statements contained within the bid
speci fications and the instructions and bid price fornms requiringthat
bi ds contai n t he Manuf acturer’s Published List Price (nost current
rel ease), several vendors asked specific questionsrelatingtothis
requirement at the pre-bid conference hel d on Cctober 27, 1997. Those
guestions and the Procurenment O ficer’s response to each question were
providedto all interested vendors, inwiting, as a part of addendum
#1 to the I FB dated Decenmber 5, 1997. See Finding of Fact No.

The bid submtted by Appellant contains at TAB 3, the “Bid
Response t o DBM 9803- EKTS, Section C.”, and is prefaced with the
foll owi ng statenent: “Section A 8, b. specifically nmandat es response
only to items within Section C and only to those itens which
specifically request a response.”

I n response to Section C, paragraph 5.f. Appellant’s bid states
as follows:

Response: To t he extent avail abl e, Fortran Cor porati on has
provi ded and attached these catal ogs. Please note, NEC
Cor por ati on does not publish acatalog for distributionto
end users and considers this information trade secret. Qur
agreenment wi th NEC prohi bits distributionor dissem nation
of the manufacturer’s pricing data. For nore information
pl ease contact Regis Dean with NEC at (516) 753-7208.
Pl ease note that NEC 1400 and El ectra Mark ii areofficially
di sconti nued products, as well as all 1 A2 Key equi pnent.

10
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Pricelistsarefoundin Attachment 2. Pricelists for NEC
product will be giventothe State upon award and executi on

of NEC s non-di scl osure agreenent.

I n response to Section C, paragraph 7., Appellant’s bid states as

foll ows:

Response: Fortran Corporation has i ncluded al | manuf act urer

pricelists asidentified by LATAin Attachnent 2 of our

response. Asidentifiedat 3.f. above, Fortran Corporation

i s unabl e to provide certain mnufacturer’s (NEC s) price

lists dueto contractual constraints and t he manufacturer’s

pol i ci es.

The bid subm tted by Appel | ant thus di d not incl ude the required
nost current published pricelist fromNEC, a manufacturer of EKTS
har dwar e wi t hi n t he enbedded base of the State. The al |l eged “cure” by
Appel | ant on January 16, 1998, twenty-four days after bi d openi ng,
t hrough t he provi sion of a copy of an NECprice | i st dated November
1994, nore than three years ol d, # did not neet the requirenents of the
solicitationthat suchpricelist beprovidedwiththebid. Inthis
fixed-price contract, vendors quot ed equi pent prices intheir bids as
a “percentage of f” of a manufacturer’s list price avail abl e to themand
wer e expect ed to provi de t he manufacturers’ published |list prices, nost
current rel ease, on which their bids were based, so that the State
coul d evaluate therel ati ve val ue of each bid. The pricelists were
critical tothe State’s ability to eval uate bi ds because the unit
pri ces whi ch vendors coul d charge for specific itens of equi pnment were
to be fixed, based upon t he manufacturers’ pricelists supplied as of

t he dat e of bid opening. Appellant failedto provide one manufacturer’s

4 For purposes of theMtionfor Summary Di spositionor, inthe
Alternative to Dism ss Appeal, the Board assunes as asserted by
Appel l ant that the 1994 |ist was the nost current pricelist. The
Boar d al so accepts for purposes of the Motion, Appell ant’s assertion
t hat NEC does not engage in differential pricing (i.e., charge
different vendors different prices for the sane piece of equipnent).

11



nost current published pricelist andthus, submtted a bid containing
undet erm nabl e prices for NEC equi pment which represented a not
i nsignificant portion of the bid.

The solicitation required that a bidder provide each
manuf acturer’s list price catal og (nost recent rel ease) for all of the
new and existing EKTS equi pnent which was the subject of the
solicitation. Appellant did not providethe NECpricelist withits
bi d.

| f Appel | ant had any concernwith regard to the obligation set
forthinthe | FBto provide each manufacturer’s pricelist (nost recent
i ssue) withthe bid, Appell ant was required to protest such requirenent
prior to bid opening.

Appel | ant failedto seek such pre-bidrelief fromthis requirenent
and i s thus bound by the State’s criteria. The failure to provide all
required price lists is a material defect or deviation fromthe
evaluationcriteriainthis fixed price contract because the Stateis
unabl e to evaluate the rel ati ve val ue of the contract, i.e., the price
of the goods and services being offeredtothe State, wi t hout know ng
t he val ue of the discounts fromlist price being of fered by the vendor.
Appel | ant al so failed to chall enge the net hod of price eval uati on set
forthinthe bid prior to bid opening and may not now conpl ai n t hat
only the bid price shoul d have been consi dered t o be rel evant and not
t he di scount that the bid pricerepresents fromthe manufacturer’s |ist
price. See COVAR 21.05.02. 13B.

Fail ure to provi de the NEC publ i shed |i st prices (npbst current
rel ease) nmade Appell ant’ s bid not responsivetothe solicitation. This
conclusionis not altered by the fact that the Board for purposes of
t he Moti on nust assune that NEC s prices woul d not be changed after bid
openi ng and such pricing didnot vary fromdi stri butor (vendors such as
Appel  ant and TSM to distributor. The problemis that they coul d have
been changed i n a way t hat coul d have af fect ed determ nati on of the

nost advant ageous bi d. Assurance t hat no changes i n pri ce woul d or had
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been made of necessity nust be based on post bid extrinsic evidence.
It is well established that responsiveness “. . . nust be de-

term ned fromthe face of the biditself and not frominformation

subsequent | y obt ai ned t hrough t he verification process or extrinsic

evi dence.” Substation Test Conpany, MSBCA 2016 and 2023, 5 MSBCA

1429(1997). Thus, post-bid opening cure of this material defect i s not

avai |l abl e to Appellant wth regard to the non-responsive bidwhichit
subm tted. Because the omi ssion affectsthe ability to determ nethe
relative value of thebid, it is anmaterial onm ssionandthus nay not
be wai ved as aminor irregularity or cured under COVAR 21. 06. 02. 04.
The fact that the first Procurement O ficer apparently determ nedto
al |l ow Appellant tocurethe pricelist defect does not bindthe State
where the contract has not been awarded.?®

The State is entitled to Summary Disposition or in the
alternative, to Dism ssal of the appeal filed by Appellant inthis
mat t er because t he bid subm tted by Appel | ant di d not containthe NEC
pricelist. The bidis therefore not responsivetothe requirenent to
provide this price list contained in the solicitation.

Appel l ant finally argues that the State i s est opped by conduct
fromrejecting Appellant’s bid on responsi veness grounds. Inthe
i nstant procurenent the first Procurement O ficer determned to make a
partial award to Appel |l ant’ s conpetitor for new EKTS equi pnent only.
The second Procurenent O ficer found that the Appel l ant’ s bid and TSM s

bid were both not responsive because of failure to submt the

5 COVAR 21. 01.02.01(8), ineffect at the time of bid opening,
provi ded that award nmeant the deci sion by the agency to execute a
contract after all necessary approval s have been obt ai ned. As anended
January 26, 1998, award still requires that all required approval s be
obt ai ned. Board of Public Wrks approval is arequired approval. W
do not discuss hereintherights of the parti es where a non-responsi ve
bi d has been awarded afer all required approval s have been obt ai ned
except to note that resol ution of any di spute arising out of the non-
responsi veness of the bidwouldfoll owcontract di spute procedures
rat her than bid protest procedures.

13



manufacturer’s |ist price catal ogs as required by the | FB.® The first

Procurement O ficer’s presuned determnationto either waive or permt

cure of such defect as wi tnessed by his recomendati on of a parti al

award to TSMt o t he Board of Public Wrks and hi s accept ance of a price
list fromNEC supplied by Appel | ant after bid opening clearly may be
revi sited where no award has yet been made. Wil e such acti on may be
viewed as a denonstration of |ack of consistency and nmay be
enbarrassingtothe State unit i nvol ved, the Procurenent Oficer is
required by awto nake a determ nati on of responsi veness prior to
award and “shall reject a bid . . . if . . . the bid is non-

responsi ve.” See Section 13-206, State Finance and Procurenent

Article. See also COVWR 21.05.02.13. W hold that the General

Procur ement Lawand COVAR do not preclude a Procurenent O ficer from
changi ng a previ ous det erm nati on concerni ng responsi veness prior to
award where the record reflects on its face that the previous
determ nati on was | egal Iy i ncorrect or erroneous.’ W thus reject

Appel  ant’ s argunment that the State i s estopped to reverse t he previ ous
determnation, noting that ordinarily the doctrine of estoppel does not

apply against the State. SeeARAv. Departnent of Public Safety, 344
Md. 85, 96(1996).

We al so not e Appel | ant’ s admi ssi on (cont ai ned i nthe pl eadi ngs)

t hat t he purpose of the manufacturer’s published list pricewasto
establish a uni formbenchmark for all bidders against which each

bi dder’ s di scount fromthat uni formpublished |ist price could be

6 There i s no di spute anong the parties that the State nay
properly reject all bids where no responsive bids are recei ved. See
COVAR 21. 06. 02. The di spute i s over whet her or not Appellant’s bid was
responsi ve.

! Because t he Board has found as a matter of |awthat the
admtted failure to providethe manufacturer’s published|ist price
makes t he Appel | ant’ s bi d non-responsi ve, the Board need not determ ne
whet her, as i nferred by Appel |l ant, the second Procurenent Oficer had
an i nproper subjectiveintent or notive to deny Appel | ant t he awar d of
the contract.
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eval uated. Accordingly, the price eval uati on would center on the
amount of each bidder’s discount fromthat price.

Not wi t hst andi ng t hi s adm ssi on, Appellant has argued that its bid
was responsive because (1) Appellant would have provided the
manuf acturer’s publishedlist pricewithits bidif the manufacturer
(NEC) had not then beenunwillingto make it publicly avail able and (2)
NEC onl y had one published Iist price which didnot change fromt he
time of bid opening nor vary fromdistributor (vendors such as
Appellant and TSM) to distributor. W enphasis again that
responsi veness i s requiredto be determ ned fromthe face of the bid
docunments. Absent pre-bid chall enge of the requirenent to provide
manuf acturer’s published |ist prices, the
failure to provide list prices with the bid is fatal.

For the foregoing reasons, the appeal is denied.

Wherefore, it is Orderedthis day of , 1999 t hat the
appeal in MSBCA 2068 i s di sm ssed as noot and t he appeal in 2098 is

deni ed.

Dat ed:

Robert B. Harrison |1
Chai r man

Candi da S. Steel
Board Menber

Randol ph B. Rosencrantz
Board Menber

Certification
COMAR 21.10.01.02 Judicial Review.
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A deci si on of the Appeal s Board i s subject tojudicial reviewin
accordance with the provi sions of the Adm nistrative Procedure Act
governi ng cases.

Annot at ed Code of MD Rule 7-203 Tinme for Filing Action.

(a) Generally. - Except as otherw se providedinthis Rule or by
statute, apetitionfor judicial reviewshall befiledwthin 30
days after the | atest of:

(1) the date of the order or action of which reviewis
sought;

(2) the date the adnministrati ve agency sent noti ce of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

(3) thedatethe petitioner received notice of the agency's
order or action, if notice was required by |law to be
received by the petitioner.

(b) Petition by Other Party. - If one party files atinmely
petition, any other personnmay file a petitionw thin 10 days
after the date the agency mail ed notice of thefiling of the first
petition, or wwithinthe period set forthin section (a), whichever
is later.

| certifythat the foregoingis atrue copy of the Maryl and State
Boar d of Contract Appeal s deci sion in MSBCA 2068 and 2098, appeal of
Fortran Tel ephone Comruni cati ons Systens, I nc. under Dept. of
Budget & Managenent Project No. DBM 9803- EKTS.

Dat ed:

Mary F. Priscilla
Recor der

16



