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Thi s appeal arises out of a contract to clean and paint five
bri dges over 1-95 in Baltinmre and Howard Counties. Appellant,
Engi neeri ng Managenent Services, Inc., hereinafter EMS, is seeking a
ti me extensi on and an equitabl e adjustnment to the Contract in the
anount of $764,036.00. EMS alleges that it is entitledto atine
ext ensi on and an equi t abl e adj ust nrent because changes i n regul ati ons
i ssued by the federal Occupational Safety and Heal th Adm ni stration
(OSHA) relatingtothe |l evel of exposure all owed for | ead abat enent
wor kers in construction projects, which were enacted after bids were
submtted, increasedits costs, thereby entitlingit torecover the
addi tional cost fromthe State. SHA deni ed the clai mon the ground
that the Contract required EMS to conply with the changed OSHA



regul ations.! On appeal, Respondent noves for sunmary di sposition on
grounds that EMSfailedtofileatinely notice of claim For the
reasons that follow, we shall grant the notion.

Fi ndi ngs of Fact
1. I n March, 1993, SHAissued aninvitationfor bidsin Contract No.

AWs51- 701- 041 requesti ng respective bi dders to submt bids on a
proj ect that invol ved the cl eani ng and pai nti ng of five existing
bridges over 1-95 in Baltinmre and Howard Counti es.

On April 13, 1993, EMSsubmitted the | owest bid for the Contract.
On May 4, 1993, newfederal regul ati ons concerni ng | ead exposure
for constructi on workers were i ssued by the Cccupati onal Safety
and Heal th Adm nistration (OSHA). The federal regul ati on was
titledas aninterimfinal rule“Lead Exposure in Construction.”
29 CFR 1926. 62.

SHA issued a Notice of Award to EMS on May 21, 1993.

The new f ederal regul ati ons pronul gat ed by OSHA becane effecti ve
on June 3, 1993. 29 CFR 1926.62.

On July 26, 1993, SHA issued a Notice to Proceed to EMS.
CGeneral Provision GP 5.14, Clains, provides:

Unl ess a shorter periodis prescribedby|awor el sewhereinthis
Contract:

A. The Contractor shall file awitten notice of
cl ai mfor extension of tinme, equitabl e adjust-
ment, extra conpensati on, damages, or any ot her
mat t er (whet her under or relatingtothis Con-
tract) with the procurenent officer within 30
days after the basis for the claimis known or
shoul d have been known, whichever is earlier.

B. Cont enpor aneously with or wi thin 30 days of the
filing of anotice of claim but not | ater than
the date that final paynent i s nade, a contractor

! The changed OSHA regul ations are found at 29 CFR 1926. 62.
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shal | submt the claimto the appropriate pro-
curenent officer. The claimshall beinwiting
and shall contain:

1. An expl anati on of the claim including
referenceto all contract provisions
upon which it is based;

2. The anount of the claim
3. The facts upon which the claimis based,
4. Al l pertinent data and correspondence t hat

the contractor relies uponto substantiate
the clainm and

5. Acertification by asenior official, offi-
cer or general partner of the Contractor or
subcontractor, as applicable, that, tothe
best of the person’s know edge and bel i ef,
t he clai mi s made i n good faith, supporting
data are accurate and conplete, and the
anmount requested accurately reflects the
contract adjustnment for which the person
bel i eves the Adm nistration is |iable.

C. The cl ai mshal | al so containitem zed supporting data
for the el enents of cost the Contractor cl ai ns t o have
incurred or it will incur. This data shall be in

sufficient detail to permt anal ysis by the Adm ni stra-
tionof material, | abor, equi pnent, subcontract and
over head costs as wel | as profit and shall i nclude all
wor k covered by the cl aim whet her del et ed, added, or
changed. Subcontract cost shall be supported by
sim |l ar data.

D. Anotice of claimor aclaimthat isnot filedwthin

the prescribed time shall be dism ssed.
EMSfiledanotice of claimon March 6, 1995 requesti ng a 180 -
day ti me extension dueto the all eged i npact on productivity of
t he new CSHA r egul ati ons. The Board finds that this March 6, 1995

| etter also constitutes anotice of clai mfor noney danages. At



10.

11.

thetine EMSfiledthis noticeit had been working on the project
of f and on for several nonths and had been advi sed by SHA by
letter dated April 27, 1994 that t he nore stringent provisions of
t he new OSHA r egul ati ons woul d apply to the Contract. Accord-
ingly, EMSundertook to eval uate the effect of conpliancewththe
new CSHAregulationsinthe April, May 1994 time frane. EMSwoOte
t he SHA Di strict Engi neer on May 2, 1994 advisingthat inafew
days it woul d conpl ete such eval uati on. The Board fi nds t hat
Appel | ant shoul d have known by thetineit conpletedits eval ua-
tion of the cost of conpliance with the newOSHA regul ati ons t hat
it would seek an equitabl e adj ustment based on such cost of
conpliance with the new(OSHA regul ati ons. Resol ving al |l i nferences
in Appellant’s favor we findthat such eval uati on shoul d have
been conpl et ed by t he end of May, 1994 as i ndi cated i n Appel l ant’ s
letter to the District Engineer of May 2, 1994.

On June 13, 1995, EMSrequested the District Engi neer to i ncrease
t he Contract by $1, 244,564.00 and to grant a 180 - day tine
ext ensi on, because EMS conpliance with the changed federal
regul ati ons had greatly increased its costs.

On Novenber 15, 1996, EMSfiled aclaimwith the D strict Engi neer
requesting anincrease of $2,377,341.00 and a ti ne ext ensi on of
100 days on the two final bridges under the Contract all egi ng t hat
t he new federal regul ations had i ncreased the costs and ti ne
needed t o conpl et e t he wor k requi red under the Contract and t hat
the al | eged settl enent of fered Appel | ant at a neeti ng wi t h SHA on
Oct ober 22, 1996 was not satisfactory.

On February 11, 1997, the District Engi neer issued a final
deci sion denying EMS claimand referring EMS to the Chief

Engi neer.



12. On February 26, 1997, EMS filed a claimw th the SHA Chi ef
Engi neer for the amount of $1, 244,546 and a 180 - day ti ne ex-ten-
sion on the basi s that newfederal regul ati ons had i ncreased t he
costs and the ti me needed t o conpl et e t he wor k under the Contract.

13. On Novenber 20, 1997, EMS and SHA entered i nt o an agreenent to
nmutually term nate the Contract.?

14. On March 16, 1998, EMSfiled aclaimwith SHA, simlar toits
cl ai mof February 26, 1997, requesti ng $764, 037. 00 and a 150 - day
ti me extension onthe basis that changed f ederal regul ati ons had
increased the costs and tine needed to conplete the work.

15. On June 28, 1999, SHAissued a final decisiondenying EMS claim
and EMS appeal ed to this Board. On Decenber 16, 1999, SHA noved
for sunmary di sposition on grounds the noti ce of cl ai mwas not
timely fil ed.

Deci sion
Prelimnarily we observe that sinceits inception seventeen years
ago the Board has recogni zed, consi dered and granted notions for
summary di sposition3 although not specifically provided for under the

Admi ni strative Procedure Act, because of its belief that todosois

consistent wwthlegislativedirectionto provide for the "informl,

expedi ti ous, and i nexpensive resol ution of appeals . . . ." Section
15-210, Divisionll, State Finance and Procurenment Article; See e.qg.
2 The agreenent nutual ly term nating the Contract contai ned a

provi sion that “the cl ai mand ext ensi ons for t he anount of $764, 036. 00
dat ed February 26, 1997 (currently at the Chi ef Engi neer | evel) is EMS
final claimonthis Contract.” Thereis no explanationintherecord
for the di screpancy i nthe cl ai ned anmount set forthinthetermnation
agreenent fromwhat appears in the clai mdated February 26, 1997
($1, 244,546 versus $764, 036. 00) .

s The word di spositionis usedrather than judgnent because t he
Board is not a court and has no equitable power or equitable
jurisdiction.



| nt ercounty Construction Corporation, MDOT 1036, 1 MSBCA 11 (1982);
Dasi I ndustries, Inc., MSBCA 1112, 1 MSBCA 149 (1983). Were the Board
| acks jurisdictionthereis noreason not to di sm ss an appeal through

prelim nary process.

| ssues of Board jurisdictionnay often be determ ned as a matter
of law. To the extent factual matter need be consi dered, the party
movi ng for sunmary di spositionis requiredto denonstrate the absence
of a genuine issue of material fact. See Mercantile Club, Inc. v
Scheer, 102 Md. App. 757 (1995). Innmakingits determn nation of the
appropriate ruling onthe notion, the Board nust exam ne the record as

awhole, withall conflictingevidence andall legitimte inferences
rai sed by the recordresolvedinfavor of the party (inthisinstance
t he Appel | ant) agai nst whomthe notionis directed. SeeHonaker v.
WC &A N MIller Dev. Co., 285 Md. 216 (1979); Deliav. Berkey, 41
Md. App. 47 (1978), Aifd. 287 Mil. 302 (1980). See alsoCoffey v. Derby
Steel GCo., 291 Md. 241 (1981); Russo v. Ascher, 76 Mi. App. 465 (1988);
Ki ng v. Bankerd, 303 Md. 98, 111 (1985). Furthernore, for purposes of

a notion for sunmary di sposition, even where the underlying facts are

undi sputed, if they are susceptible of nore than one perni ssible
factual inference, the choice between those inferences should not
be made, and summary di sposition should not be granted. See Heat _
& Power Corp. v. Air Products, 320 Md. 584, 591 (1990); King v.
Bankerd, supra, 303 Md. at 111.

EMSis barred fromany equi tabl e adjustnment asit failedto neet

the tineliness requirenents as set forthinthe applicabl e regulation
and the Contract at the tine of bid and award on March 13, 1993 and May
21, 1993, respectively. Under the applicable statute, regul ati on and

general provision*EVMSwas requiredto submt awitten notice of claim

4 Sections 15-217 and 15-219, State Fi nance and Procur enent
Article; COVAR 21.10.04; GP5.14. The applicabl e provi si ons of the
Statute and COMAR in 1993 are discussed in nore detail bel ow
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for an equitabl e adj ustnent and tinme extensionwithinthirty (30) days
of thetime it knewor shoul d have known of the basis for the claim
Vi ewi ng t he evi dence and reasonabl e i nferences to be drawn t herefromin
the Iight nost favorable to EMS, as the Board nust in ruling on a
notion for summary di sposition, we findthat EMS first witten notice
of clai mwas not fileduntil March 6, 1995, sonme twenty (20) nonths
after the June 1993 effective date of new OSHA r egul ati ons concer ni ng
| ead abat enent procedures for constructi on workers. By March 6, 1995,
Appel | ant had perf orned wor k under t he Contract for a nunber of nont hs.
Vi ew ng t he evidence and i nferences inthe |light nost favorable to
Appellant, it is clear fromthe record t hat Appel |l ant knew and was
assertinginthe March 6, 1995 noti ce that conpliance with t he changed
regul ati ons was costing it noney not anticipatedinits bid; i.e. that
it had aclaim nore than 30 days prior to March 6, 1995. Since EMS
failed to submt its notice of claiminatinely manner, the Board
| acks jurisdiction and the appeal nust be di snm ssed.

The Board’ s subject matter jurisdictionislinmtedto that which
has been specifically conferred uponit by thelegislature. Cherry
H 1l Construction, Inc., MSBCA No. 2056, 5 MSBCA T __ (March 19, 1999)
at p. 26 citing University of Maryland v. MFE [ ncorporated/ NCP
Architects, Incorporated, 345 vd. 86, 691 A. 2d 676(1997). The Board

only has jurisdiction over aclaimthat istinmely filed under and

ot herw se neets the requi rements of COVAR 21. 10. 04, as that regul ati on
i npl ements the statutory provisions regardi ng fi nal agency actionin
contract clains for construction contracts and appeal to the Board as
set forthin 8815-211, 15-215, 15-217 and 15-219 of the State Fi nance

and Procurement Article. Cherry Hill, at page 26. Inreview ngthe

pertinent statutes and regul ationsrelatingtotineliness, the Board
hel d that “[c]ontract clains for which noti ce was not subm tted during

theregulatory time period are to be dism ssed for | ack of subject



matter jurisdictionw thout consideration of prejudice.” Cherry Hi |1,

at pages 24-25.

The State Fi nance and Procurenent Article (asit wasineffect in
1993) provides that a contract clai mshall be submttedinthetine
requi red under regul ati ons adopted by the primary procurenent unit
responsi bl e for the procurenent. M. State Fin. and Proc. Code Ann.
8§15-217(b) (1988). Pursuant to that statutory authority, the Board of
Publ i ¢ Wor ks pronul gat ed regul ati ons i n COVAR concerni ng the filing of
clains by contractors. The pertinent provision, ineffect in1993, is
as follows:

COVAR 21.10.04.02. Filing of Claimby Contractor

A. Unl ess al esser periodis prescribed by | awor by
contract, a Contractor shall file a witten
notice of aclaimrelatingtoacontract withthe
appropriate procurenent officer withinthirty
days after the basis for the claimis known or
shoul d have been known, whichever is earlier.

B. [om tted]

C. A notice of claimor aclaimthat is not fil ed
withinthetine prescribedinRegulation.O02 of
this chapter shall be dism ssed. (enphasis
added)

D. Each procurenent contract shall provide notice of
the time requirenments of this regulation.

In accordance with COVAR 21. 10. 04. 02D, supra, the Contract
provi des that a notice of claimbefiledwithinathirty (30) day tine
frame. Specifically, General Provision 5. 14(A) of the Contract

pr ovi des:

The Contractor shall fileawitten notice of claimfor
ext ension of tine, equitabl e adj ustnent, extra conpen-
sati on, danmages, or any ot her matter (whether under or
relatingtothis Contract) with the procurenent officer
wi t hin 30 days after the basis for the clai mis known
or should have been known, whichever is earlier.
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CGeneral Provisionb5.14(d) of the Contract further advi ses that a
“notice of claimor aclaimthat is not filedw thinthe prescribed
time shall be dism ssed.”

Applying the provisionsrelatingtotinely filingof aclaimas
set forthin COVAR and t he general provisions of the Contract, a notice
of claimwas requiredtobefiledwithinthirty (30) days after the
basis for the cl ai mwas known or shoul d have been known. For EMS
claimrelating to additional costs allegedly resultingfromnew OSHA
regulationstobetinely, anotice of claimarguably shoul d have been
filed nolater than 30 days after the OSHA regul ati ons becane effective
on June 3, 1993 and certainly within 30 days of the conpl eti on of
Appel | ant’ s cost eval uati on of the effect of conpliance in May, 1994.
We recogni ze t hat cost quanti-fication or docunentati on may not have
been possi bl e on t he day t he newregul ati ons took ef fect or were held
t o be applicableto Appell ant’ s Contract and woul d have been dependent
on any actual additional costs related to conpliance with the new
regul ati ons i ncurred during perfornmance. However, EMSdid not fileits
notice of claimuntil March 6, 1995. The notice of claimreflects EMS
awar eness t hat t he newregul ati ons were havi ng an al | eged cost i npact
onits performance of the Contract for norethanthirty days prior to
March 6, 1995. The Board may not consi der a clai mfor whichnoticeis
| ate. Accordingly, the Motion for Summary Di spositionis granted and
t he appeal is dismssed with prejudice.?®

Wherefore, it is Ordered this 9t h day of February, 2000

that the appeal is dism ssed with prejudice.

5 Appel l ant voluntarily withdrewthe portion of its claim
dealing with retai nage and set forthin Count Il of its Conpl ai nt by
| etter dated January 27, 2000 upon recei pt of the retai ned funds from
Respondent .
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Dat ed:

Robert B. Harrison |1
Chai r man

| concur:

Candi da S. Steel
Board Menber

Randol ph B. Rosencrantz
Board Menber

Certification

COVAR 21.10.01.02 Judicial Review.

A deci si on of the Appeal s Board is subject tojudicial reviewin
accordance with t he provi sions of the Adm ni strative Procedure Act
governi ng cases.

Annot at ed Code of MD Rule 7-203 Time for Filing Action.
(a) CGenerally. - Except as otherw se providedinthis Rule or by

statute, apetitionfor judicial reviewshall befiledwthin 30
days after the | atest of:
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(1) the date of the order or action of which reviewis
sought ;

(2) the date the adm ni strative agency sent notice of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

(3) thedatethe petitioner received notice of the agency's
order or action, if notice was required by |law to be
recei ved by the petitioner.

(b) Petition by Other Party. - If one party files a tinmely
petition, any other personmay file a petitionw thin 10 days
after the date the agency nmail ed notice of thefiling of the first
petition, or withinthe period set forthin section (a), whi chever
is later.

| certify that the foregoingis atrue copy of the Maryland State
Board of Contract Appeal s deci sion in MSBCA 2144, appeal of Engi neering
Managenent Services, Inc. d/b/a EMS, Inc. under State H ghway Adm ni s-
tration Contract No. AWS51-701-041.

Mary F. Priscilla
Recor der
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