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BEFORE THE
MARYLAND STATE BOARD OF CONTRACT APPEALS

I n The Appeal of Century )
El evat or, | ncorporated )
)
) Docket No. MSBCA 2125
Under Maryl and Avi ati on )
Adm ni stration Contract No. )
MAA- MC- 99- 004 )
)
APPEARANCE FOR APPELLANT: Brian D. Yokl avich, Esq.
Tayl or & Yokl avich, P.C.
Silver Spring, Mryland
APPEARANCE FOR RESPONDENT: Stanl ey Turk

Avi at

Assi stant Attorney Ceneral
Bal ti nore, Maryl and

OPI NI ON BY CHAI RMAN HARRI SON

Appel l ant tinely appeals fromthe decision of the Maryl and
ion Adm nistration’s (MAA) Procurenent Officer whichdeniedits

bid protest that it was the | owbi dder and on ot her grounds regardi ng

t he above-captioned solicitation for the repair and nai nt enance of

el evators, escal ators, and novi ng wal kways at t he Bal ti nore Washi ngt on

| nternational Airport (BW).

Fi ndi ngs of Fact
I n Sept enber 1998, the MAAissued aninvitationfor bids (IFB)

for a three-year contract for the repair and nmai nt enance of

el evators, escal ators, and noving wal kways at BW.

The techni cal provisions of the lFBincluderoutine, regularly-
schedul ed mai ntenance for el evators, escal ators and novi ng
wal kways. In additiontotheregularly-schedul edwork, thelFB

i ncludes a provision for parts and extra work. Becausethereis



noway totell inadvance howmany parts and how nuch extra work
woul d be required, the contract funding for parts and extra work
was fashioned as a fixed all owance item For appropriation
pur poses, this all owance itemwas set at $50, 00. 00 per year, or
$150, 000. 00 over the three-year termof the contract.?

3. Section P of the bid docunents is afive-part worksheet where
bi dders set forththe nonthly and yearly costs for each el evat or,
escal at or and novi ng wal kway. Section P, Part | i s the worksheet
for year one of the contract; Part Il is for year two; Part |11
isfor year three. Part IVisthe fixed allowance for extra work
and parts wor ksheet where bi dders set forth their hourly | abor
rates (i ncluding parts) for extra work over the three-year term
of the contract. Whilethe Part |1V worksheet requires biddersto
set forth hourly rates for extra work, the anount of noney
avai l abl e for all extrawork for the three years of the contract
was t he sane ($150, 000. 00) for all bidders and such total anmount
is preprintedonPart |IVof the worksheet. The | ast page of Sec-
tion P (Part V) provides lines for total contract cost for three
years to be expressed in words and figures. Part Vinstructs
bi dders to tally Parts | through IV and set forth the total
contract costs. Parts | through V are constructed in such a
manner that a bi dder woul d reasonabl y under st and t hat the | ow bi d
woul d be det erm ned based on t he anount t hat the bi dder set forth
onthelines providedon Part Vfor the total contract cost for
three years, i.e., thetotal of Parts I, Il, and I11l plus the
fi xed $150, 000.00 as set forth in Part 1V.

4. Bi ds wer e due on Decenber 16, 1998. Apre-bid/siteinspection
meeti ng was held on Novenber 10, 1998 at BW for interested

! The contract provides for two additional one year peri ods at
t he option of MAA



10.

bi dders.
Prior to bid opening, neither Appellant nor any ot her person

chal | enged the manner in which the bid would be cal cul ated and

made no protest of any all eged inproprietiesinthe solicitation.
Bi d openi ng occurred as schedul ed on Decenber 16, 1998. Appel | ant
was i n attendance. Seven bi ds were received, includingthe bids
from Appellant and M| ar.

Duri ng bi d openi ng, bids as they appeared on the | i ne provi ded on
Part V were recorded on a Bi d Openi ng Checkl i st under a col unm
| abel ed “Total Bid Price” and nunerically ranked accordingtothe
price that appeared on Part V. The bid amounts were publically

announced at the bid opening and MIlar was identified as the

apparent |ow bidder. Appellant was the next | owest bidder.

Asis set forthinPart Vof MIlar’s bid, MIlar’s total contract
cost for the three-year termwas $539,988.00. Asis set forthin
Part V of Appellant’s bid, Appellant’s total contract cost for the
t hree-year term was $541, 680. 00.

Appel l ant’ s total contract cost of $541, 680. 00 as set forthin
Part Vof its bidis derivedfromthe sumof its bid for each of
the three years of the contract as set forthinParts 1 - 111 plus
t he $150, 000. 00 fi xed al | owance for parts and extra work al | owance
over the three-year termof the contract as set forthin Part |IV.
MIllar’s total contract cost of $539, 988. 00 as set forth on Part
Vof itsbidis alsoderivedfromthe sumof its bidfor each of
the three years of the contract plus the $150, 000. 00 parts and
extra work all owance over the three-year term of the contr
At the conclusion of the bid opening, a representative of
Appel | ant exam ned the bids. In oral conversations between
Appel | ant and MAA at t he concl usi on of the bi d openi ng and t he
next day (Decenber 17, 1998), MAA conveyed to Appel |l ant t hat,

act .



notw t hstandi ng the identificationof MIIlar as the apparent | ow
bi dder, MAA woul d conduct a review of the bids to deter-

m ne whi ch bi dder had in fact submttedthe |l owresponsive and
responsi bl e bid.

11. Appellant was notified by | etter fromMAA dat ed Decenber 17, 1998
and recei ved by Appel | ant on Decenber 23, 1998 that M|l ar was t he
successful | ow bidder.

12. Appel l ant sent a protest by FAXwhi ch was recei ved by t he MAA on
t he aft ernoon of Decenber 30, 1998. Several grounds of protest
wer e rai sed, includingan allegationthat Appellant’s bid shoul d
have been determ ned to be the | owbi d and an assertion that the
M|l ar bidwas nonresponsive for failuretoinclude a Certificate
of Good St andi ng fromt he Departnent of Assessnents and Taxati on
with its bid as required by SP-1.22.

13. By final decisionletter of April 21, 1999, Appel |l ant was advi sed
that the protest was deni ed.

14. On April 30, 1999, Appel | ant appeal ed t he deni al of t he protest
to this Board.

15. Duringthe hearing several grounds of protest were voluntarily
di sm ssed by the Appell ant. Rernai ning for decisionis Appellant’s
protest onthe grounds that the MAAfailedto properly eval uate
the bids to determne the |l owbi dder and that MIllar’s bidis non-
responsive for failuretofile aCertificate of Good Standing from
t he Depart nent of Assessnents and Taxation as required by SP-1. 22
of the bid specifications. As discussed bel ow, neither protest
on such issues presents grounds for sustaining this appeal

Deci si on
Appel | ant does not and cannot di spute that, when conparing bid

totals in Part V, MIllar's bid was, on its face, the | owest bid.



The | ow bi d was t o be det erm ned accordi ng to t he provi si ons of
Section P of the bid docunents. Consistent with Section P, the MAA
eval uated the bids accordingtothe bidtotal s set forth by each bi dder
inPart Vof thebidforms. Usingthis method, MIlar’s bidwasthe
| onest .

Appel | ant, however, contends t hat t he nmet hod of cal cul atingthe
| owest bid shoul d al soinvolve cal cul ating the nunber of hours of extra
wor k t hat MAA est i mat ed? woul d be requi red for each year of the contract
and mul ti pl yi ng such nunber of hours by therate bid for such for extra
work in Part |1V and assum ng that the $1,692. 00 di fference bet ween
Appel lant’ s bid and the M|l ar bid (as set forth on Part V) woul d be
overcone by Appellant’s |l ower rates for extra work after a certain
nunmber of hours of extra work was perfornmed. Using Appellant’s
pr oposed net hod of cal cul ati on, dependi ng upon how many hours are used,
under certain circunstances Appel | ant woul d be t he | owest bi dder and
under ot her circunstances M1 ar woul d be t he | owest bi dder. However,
such an eval uation i s not required by areasonabl e readi ng of the bid
docunent s.

Bot h Appel lant and M Il ar bidthe work inthe identical fashion.
Eachtotaledits bidfor each of thethree years of the contract and
added thereto t he $150, 000. 00 fi xed al | owance for extra work. There
was no pre-bid conpl aint concerning the requirenent tobidthe work in
this fashion. Only after bids were opened and prices exposed and
Appel | ant di scovered that MIlar’s was the | ow bid did Appel | ant
conplain. It nowargues that the MAAshoul d not determ nethe lowbid
based on the total cost criteria which clearly and unanbi guously

requi res adding the $150, 000.00 fixed all owance for parts and extra

2 There i s no such esti mate of t he nunber of hours of extra
work that m ght be required set forth in the bid docunents.
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work as set forthinPart IVtothe total bid for each of the three
contract years as set forth in Parts | through II1.

Appel I ant did not object tothis criteriaprior to bid opening and
Appel l ant itself usedthiscriteriatoconstruct itsbid. It is now
toolatetoprotest thevalidity of thiscriteria since a protest based
upon al l eged inproprietiesinasolicitationthat are apparent before
bi d openi ng nmust be fil ed before bid opening. COVAR 21. 10. 02. 03A;
Merj o Advertising & Sal es Pronoti ons Conpany, MSBCA 1948, 5 MSBCA
1396(1996). Apparently recogni zingthat thelawbinds it to a methodol -
ogy set forthinasolicitationthat it failsto object toprior tobid

openi ng, Appellant asserts after bid opening that the MAA di d not
correctly apply the net hodol ogy and t hat such error in application was
not apparent until MAAdeterm ned that M|l ar was the | owbi d based on
the bid as set forthin Part V of Section P w thout eval uating the
extra work hourly rates on Part |V of Section P.

For this assertionto have any nerit (and we have rejected it)
one nmust assumne arguendo that prior to bid openi ng Appel | ant di d not
actual ly realize that MMAAwoul d determ ne | owpri ce based sol ely on the
total contract cost as set forth onthe spaces provi ded on Part V of
t he bi d docunents and t hat such net hodol ogy was not reasonabl y appar ent
froma review of the bid specifications (i.e., was anbi guous).
However, Appellant nust conply with t he pro-cedural requirenents that
pertaintoitsright to have a post-bi d openi ng protest determ ned on
its nmerits.

One such procedural requirenent is that the protest be fil ed
timely. After bid opening, when prices have been exposed, a protest
nmust be filed not | ater than seven days after the basis for the protest
is known or shoul d have been known, whichever is earlier. COVAR
21.10.02.03B. Appellant attended t he public Decenber 16, 1998 bid



openi ng. 3 At bid opening, areasonably diligent bidder knows or shoul d
have known of any al | eged deficiencies that are apparent in a bid.
| nnovation Integration, Inc., MSBCA 1730, 4 MSBCA 1 330 (1993).

Vet her a bi dder knew or shoul d have known of the basis of its protest

has been strictly construed by thi s Board, and protests fil ed one day
| at e have been di sm ssed. See, e.g., Ismart, LLC, MSBCA 1979, 5 MSBCA
1417 (1997). At the Decenber 16, 1998 bid opening, the bids were
opened for inspection and Appel | ant i nspected t he conpeti ng bi ds and

had t he opportunity to determne if there were grounds for a protest.

Appel I ant shoul d have observed that a Certificate of Good Standi ng from
t he Depart ment of Assessnents and Taxati on was not i ncluded withthe
M Il ar bidas requiredby SP-1.22.4 Appel | ant shoul d al so have observed
that MIlar, who constructedits bidinthe sane fashi on as Appel | ant,

had subm tted t he | ower bid and t hat MAA had announced that M| | ar was
t he apparent I owbidder. It was therefore clear that the | owbid woul d
be determ ned solely by referencetothe bidas it appeared on Part V.

Thus, any protest was due wi thi n seven days fromthat day, or Decenber

23, 1998. The protest was not filed until Decenber 30, 1998.

I noral conversations between Appel | ant and MAA at t he concl usi on
of the bid openi ng and t he next day, MAA conveyed t o Appel | ant t hat MAA
woul d conduct a reviewof the bids to determ ne which bidder had in
fact submtted the | owresponsi ve and responsi bl e bid. Appel | ant thus

argues that it was not requiredtofile aprotest until it received on

s Actual attendance at a public bidopeningisnot requiredto
trigger the seven day ti neliness requi renent of COVAR 21.10.02.03B i f
t he al | eged def ect i n a bi dwoul d have been appar ent when t he bi ds were
opened for public inspection.

4 SP-1.22 required that aforeign corporationsuchas MIIar
be regi stered with t he Departnent of Assessnent and Taxation and to
submt a Certificate of Good Standing from the Departnment of
Assessnents and Taxation with its bid. The Certificate of Good
St andi ng was provided by MIlar after bid opening.

7



Decenber 23, 1998, t he Decenber 17, 1998 | etter fromMAA advi si ng t hat
MAA had determ ned M|l ar to be t he successful | owbi dder. Areasonabl e
bi dder shoul d not have concl uded fromt hese conversati ons t hat MAA
woul d determ ne the | owbi d on any basi s other than the total contract
cost as set forth by the bi dder on Part Vof the bidforns and t hat MAA
was sinply fulfillingits legal obligationto ensurethat the award of
t he contract be nade to the | owest, responsi ve and r esponsi bl e bi dder
neeting t he specifications.® Such conversations and testi nony af ford
Appellant no relief fromthe seven day requirenent.

Concerning the assertionthat MIlar’s bid was defective for
failuretoinclude a Certificate of Good Standi ng, Appel |l ant al so
argues that the fact that MAAwas reviewi ng the bids to ensure that
award of the contract would be made to the | owest, responsive and
responsi bl e bi dder neeting t he specifications excused Appel | ant from
t he operation of the sevenday ruleuntil it was advi sed by MAAt hat
M|l ar was t he successful bidder. The seven day rul e, however, | ooks
tothetinethe protestor has actual or constructive know edge of t he
al | eged defect not thetinme that the agency i dentifies the successful
| ow bi dder. See, e.g., Utz Quality Foods, Inc. and Coca-Col a Enter -
prises, Inc., MSBCA 2060 and 2062, 5 MSBCA 1441(1998).

Appel | ant has argued t hat because its hourly rates for extra work

arelower than MIlar’s, Appellant coul d provi de a better val ue for the
State under certain circunstances. However, we have determ ned t hat
t hi s does not render the solicitation defective or provi de a sati sfac-
tory basis for the protest. Bids nmust be eval uated accordingtothe
| owest price bid by aresponsive and responsi bl e bi dder. There nust

alsobeafair and rati onal way of determningwhichbidis|lowest. It

5 The Procurement O ficer testifiedat the hearing that bi dders
hourly rates for extra work woul d have been scrutinizedto determne if
t he rates were conmerci al |l y reasonabl e and not material ly unbal anced i n
order to evaluate the responsibility of the bidder.

8



i s not i nappropriate for a Maryl and procurenment contract to contain an
al l owance item Therecordreflects that the all owance nethod was used
her e because there i s no accurate way to det erm ne preci sely t he nunber
of parts and extra work hours that m ght be needed. The all owance
applies in an even-handed fashion to all bidders in an amunt of
$50, 000. 00 per year for each of the three years of the contract for the
total of $150, 000.00 pre-printed on Part 1V, and i s an accept abl e
nmet hod to ensure that thereis both an appropriation for the extra work
and that the bidder’s hourly rates are fixed. Any difficulty Appell ant
had with the all owance itemnot bei ng a price eval uati on factor was
required to be brought to the State’s attention prior to bid opening.

As noted, the protest onthis priceissue andthe Certificate of
Good St andi ng i ssue was not filed until Decenber 30, 1998. Appell ant
had knowl edge of these i ssues fromthe ti nme bi ds were nade public at
bi d openi ng on Decenber 16, 1998. Thus the protest was fil ed nore than
seven (7) days after Appellant had know edge of the basis for the
protest. Accordingly, this Boardis w thout jurisdictionto hear this
appeal since conpliance wth COAR 21.10.02.03is ajurisdictional
threshold to the consideration of a bid protest. See COVAR
21.10.02.03C (providing that a protest recei ved by t he Procurenment
O ficer after the sevenday tine limt may not be consi dered); Spear
W ndow and 3 ass, Inc., MSBCA 1955, 5 MSBCA 1399 (1996) at p 3. Thus,
t he appeal nust be di sm ssed.

Accordingly, it isthis day of July, 1999 Ordered that the

appeal is dismssed with prejudice.

Dat ed:

Robert B. Harrison |11
Chai r man



concur:

Candi da S. Steel
Board Menber

Randol ph B. Rosencrantz
Board Menber

Certification
COVAR 21.10.01.02 Judicial Review.

A deci si on of the Appeal s Board i s subject tojudicial reviewin

accordance with t he provi si ons of the Adm ni strative Procedure Act
governi ng cases.

Annot at ed Code of MD Rule 7-203 Tinme for Filing Action.

(a) Generally. - Except as otherw se providedinthis Rule or by
statute, apetitionfor judicial reviewshall befiledwthin 30
days after the | atest of:

(1) the date of the order or action of which reviewis
sought ;

(2) the date the adm ni strative agency sent notice of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

(3) thedatethe petitioner received notice of the agency's
order or action, if notice was required by law to be
received by the petitioner.

(b) Petition by Other Party. - If one party files atinmely
petition, any other personmy file a petitionw thin 10 days
after the date the agency mail ed notice of thefiling of the first
petition, or withinthe periodset forthinsection (a), whichever
is later.
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| certify that the foregoingis atrue copy of the Maryland State
Board of Contract Appeal s deci sionin MSBCA 2125, appeal of Century
El evator, Inc. under Maryl and Avi ati on Adm ni strati on Contract No. NAA-
MC- 99- 004.

Dat ed:

Mary F. Priscilla
Recor der
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