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BFI Waste Systens of North Anerica (BFIl) tinely appeal s fromthe
Maryl and Port Adm ni stration (MPA) Procurenment Oficer’s final decision
denyingits protest that althoughit was the apparent | owbi dder on a
previous solicitationin whichthe MPArejected all bids it never
recei ved a copy of the subsequent solicitation and therefore did not
resubmt a bid.

Fi ndi ngs of Fact

1. On Cct ober 16, 1998, the MPAl et Request for Bid No. 199009-Sfor

conpetitive seal ed bids to provide trash and waste tire renoval

service for the MPAat the Dundal k Mari ne Term nal, Seagirt Marine

Term nal, and the Internodal Container Transfer Facility.
2. A copy of the solicitationwas nmailedto Appel |l ant at t he address
i sted on MPA' s bidder list for Appell ant’s predecessor, Browni ng-
Ferris, Inc., at P. O Box 72059, 68!" Street and Pul aski H ghway,
Bal ti nore, Maryland 21237. Although Appellant’s corporate
headquarters had notified Maryland State units with which



Browni ng-Ferris, Inc. had contracts that Appellant was the

successor to Browning-Ferris, Inc., Browning-Ferris, Inc. had no

contracts with MPA and so MPA was not notified of the change.

Noti ce of the solicitation was publishedinthe Maryl and Contract
Weekl y on Cct ober 20, 1998 and was posted on the MPA s bi d board
at 2310 Broeni ng H ghway, Bal ti nore, Maryl and 21237. At appr oxi -
mately the same tinme a copy of the solicitation was sent to
approxi mately 27 vendors.

The MPA received three bids, which were opened publicly on
Novenmber 13, 1998.

Appel | ant was t he apparent | owbi dder with atotal bid price of
$38, 053. 60.

After the bids were opened but before any contract had been
awar ded on Request for Bid No. 199009-S, the MPA deci ded to rej ect
all bids onthe grounds that rejectionof all bids was fiscally

advant ageous and otherwi se in the best interest of the State.

By | etter dat ed Novenber 19, 1998 to M. Al phonso L. Ri ddi ck, Jr.,
a BFI bid specialist, the MPA advi sed Appel | ant of this decision
and informed M. Riddick that a new solicitation was bei ng
prepar ed and woul d be sent to his attention. The letter was sent
to M. Rddick at 260 W D ckman Street, Baltinore, Maryl and 21230
whi ch i s the busi ness address |i sted on the busi ness card M.
Ri ddi ck had provided MPA.

On Novenber 23, 1998, a new Request for Bid No. 199009-S1, was | et
for the same trash and waste tire renoval services at the Dundal k
Marine Term nal, Seagirt Marine Term nal, and t he I nt er nodal
Cont ai ner Transfer Facility.

A copy of the newsolicitationwas allegedly mailedto BFl at the
address | i sted on t he MPA bi dder’ s | i st for Browning-Ferris, Inc.
on the original Request for Bid No. 199009-S, i.e., P.O Box



10.

11.

12.

13.

14.

72059, 68!" Street and Pul aski H ghway, Baltinore, Maryl and 21237.1
The Board cannot determ ne fromthe recordif a copy of the new
solicitationwas infact mailedto such address. Appell ant has
not used such address since 1996.

Notice of the newsolicitation was al so publishedin theMryl and
Contract Weekly on Decenber 1, 1998, and was posted onthe MPA' s
bi d board.

A copy of this second solicitationwas al so sent to approxi-nately
twenty-seven (27) vendors.

Appel | ant did not submt abidinresponsetothe second solicita-
tion, and the bi ds were publicly opened on Decenber 22, 1998. The
MPA agai n recei ved t hree bids, including two bidders fromthe
original solicitation and one newbi dder. The apparent | owbid
was subm tted by York Waste D sposal, Inc., d.b.a. Area Contai ner.
Appel l ant filed the protest whichis the subject of this appeal
on January 12, 1999.

By a Procurenment Oficer’s final decisionletter dated January 25,
1999, the MPA' s Procurenent Manager, Dani el A Col eman, deni ed
Appel l ant’ s bi d protest. The Procurenent Manager found t hat on
Novenber 23, 1998, a bid packet was addressed and mailed to
Appel | ant at P. O. Box 72059, 68!" Street and Pul aski Hi ghway,
Bal ti nore, Maryl and 21237. The Procurenent Manager observed t hat
t hi s was t he sane address to whi ch Request for Bi ds No. 199009-S
was sent just over one nonth previ ously on Cctober 16, 1998, and
t o whi ch Appel | ant responded. Under these circunstances, the

Procurement Manager found no basis for Appellant’s protest.

! MPA was appar ent |y confused concerning the fact that BFl was

t he successor to Browni ng-Ferris, Inc. and bot h appear on t he bi dders
list for the original Request for Bids No. 199009-S. Neither appears
on t he second bidders | i st for the second Request for Bi ds No. 199009-

S1.



15. Appellant filed anotice of appeal fromsuch decisionwiththis

Board on January 27, 1999 “[ b] ased on t he fact that t he MPA had

Appel | ant’ s correct address. . . and that Appel | ant never recei ved

the second bid.”

Deci sion

Appel | ant’ s appeal nmust be deni ed even t hough we fi nd Appel | ant
di d not have actual notice of the second solicitation. Wereachthis
concl usi on because (1) the MPAdi d not del i berately excl ude Appel | ant
fromparticipatinginthe secondsolicitationand (2) Appellant had
constructive notice of the second solicitation by virtue of the MPA' s
publication for the second solicitation in the Contract Weekly on
Decenmber 1, 1998.

Appel I ant di d not submt a bidinresponsetothe MPA's second
solicitation. W have previously heldthat where the public notice
requi renments of COVAR are sati sfied, a prospective bi dder who does not
submt a bidevenwhereit didnot actually receive the notice | acks

standing to protest award to a contractor who submits a bid or

ot herw se chal | enge t he procurenent. Tabs Assocs., Inc., MBBCA 1624,
3 MSBCA 1 295(1992); H& NJanitorial Service, MSBCA 1401, 2 MSBCA |
191(1988). I n Tabs Assocs., Inc., the Board, while notingthat an
i ncunbent contractor isentitledto no better treatnment than a non

i ncunmbent, did describe a possi bl e exceptiontothe general public
notice rule for an i ncunbent contractor who had been successful ly
perform ng simlar services under a previ ous contract and was on t he
State’s vendor |ist. However, absent a deliberate attenpt to precl ude
a non i ncunbent vendor such as Appellant? fromparticipatingin a

procurenent, the fact that a vendor has been om tted fromt he agency

2 The record does not refl ect whomt he i ncunbent contractor for
t he services at i ssue was and whet her such contractor recei ved act ual
notice. Any such issue is not before us.
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mai ling list or ot herwi se not sent notice of the solicitation by the
agency wi || not invalidate an otherw se valid procurenent where t he
public notice requirenments of Maryland | aw are net.

COVAR 21. 05. 02. 04 est abl i shes the public notice requirenents for

procurenments by conpetitive seal ed bi ddi ng.

A. Distribution. Invitation for bids or notices of
the availability of invitations for bids shall be
mai | ed or otherwi se furnished to a sufficient
nunmber of bidders for the purpose of securing

conpetition.

B. Publication. Notice of an invitation for bids
for which the bidanount i s reasonably expected
to exceed $25,000 shall be published in the
Mar yl and Regi ster unl ess the resul ting contract
i s reasonably expected to be perfornmed entirely
outside this State or the

Di strict of Colunbia. Publicationshall be at
| east 20 days before the bid subm ssi on dat e.

Inthis appeal therecordreflects that the MPAeither failedto
mai | Appellant asolicitationfor Solicitation No. 199009-S1 or mai |l ed
asolicitationtothe wong address. The persons responsible for this
mai ling or |ack thereof testified at the hearing and fromtheir
testimony and the record as awhole it i s apparent that there was no
del i berate attenpt to excl ude Appel | ant, who offeredthe lowbidinthe
first solicitation, fromparticipating in the second solicitation.

Wt h the possi bl e exception of an i ncunbent vendor who may have
been successful |l y perform ng the required servi ces under a previ ous
contract, the MPAhad no obligationto personally contact any parti cu-
| ar potential bidder, including Appellant. Inthis particul ar appeal
t he MPA’ s obl i gati on (as regards Appel | ant and ot her non i ncunbent

vendors) was to furnish a sufficient nunber of prospective bidders with



the solicitation or notice thereof to ensure conpetition andto publish
noti ce of such solicitation as providedin COMAR 21. 05.02. 04. MPA
conpliedw th such obligationherein. It isregrettablethat Appell ant
was not actual ly sent a copy of the second solicitationat its D ckman
Street address as Appel |l ant was advisedit would bein MPA's letter to
M. Riddick of Novenber 19, 1998 rejecting all bids in the first
solicitation. However, such failure may not alter our deci sion herein.
Even t hough Appel | ant di d not have actual notice of Solicitation
No. 19900-S1, it nust be charged with constructive notice thereof
because t he second solicitation was published in theContract Wekly on
Decenber 1, 1998. The MPA conplied with both section Aand section B
of COVAR 21. 05.02. 04 for both Request for Bi d Nos. 199009- S and 199009-
S1. Ineachcase, the MPAmailed solicitations to approximtely 27
potential bidders fromthe MPA' s bidder’s |ist and advertised the
solicitationonthe MPA s bid board. The MPA al so published notices
of theinvitation for bidsintheContract Weekly nore than 20 days
prior to the dates set for bid opening. In the case of the second
solicitation, Request for Bid No. 199009-S1, notice of the solicitation
was publ i shed on Decenber 1, 1998, and specifically infornmed prospec-
tive bidders that bids nust be submtted no |l ater t han Decenber 22,
1998. Under COVAR 21. 05.02. 04, Appellant is deened as a matter of | aw
t o have had constructive notice of Request for Bid No. 199009- S1.
Appel lant did not submt a bid in response to that solicitation.
I n t hese circunstances, where the record refl ects that MPA has not
del i berately attenpted to excl ude Appel | ant fromparticipatinginthe
procur enent and Appel | ant did not submt abidinresponseto Request
for Bid No. 199009-S1 despite having constructive notice of the
solicitation, Appellant does not have standi ng to chal | enge t he award
of a contract to anot her vendor who submtted a bid. Accordingly, the

appeal is denied.



Wherefore, it is Orderedthis day of April, 1999 that the

appeal is denied.

Dat ed:

Robert B. Harrison |1
Chai r man

| concur:

Candi da S. Steel
Board Menber

Randol ph B. Rosencrant z
Board Menber

Certification
COVAR 21.10.01.02 Judicial Review.

A deci si on of the Appeal s Board i s subject tojudicial reviewin
accordance with t he provi si ons of the Adm ni strative Procedure Act
governi ng cases.

Annot at ed Code of MD Rule 7-203 Tinme for Filing Action.

(a) Generally. - Except as otherw se providedinthis Rule or by
statute, apetitionfor judicial reviewshall befiledwthin 30
days after the | atest of:

(1) the date of the order or action of which reviewis
sought;

(2) the date the adninistrati ve agency sent noti ce of the
order or actiontothe petitioner, if notice was required by



law to be sent to the petitioner; or
(3) the datethe petitioner received notice of the agency's

order or action, if notice was required by |law to be
received by the petitioner.

(b) Petition by Gther Party. - If one party files a tinmely
petition, any other personmy file a petitionw thin 10 days
after the date the agency nmail ed notice of thefiling of the first
petition, or withinthe period set forthinsection(a), whichever
is later.

| certifythat the foregoingis atrue copy of the Maryl and State
Board of Contract Appeal s deci sion in MSBCA 2115, appeal of BFlI Waste
Systens of North Anmerica under Maryl and Port Adm nistra- tion’s
Request for Bid No. 199009- S1.

Dat ed:

Mary F. Priscilla
Recor der



