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BEFORE THE
MARYLAND STATE BOARD OF CONTRACT APPEALS

Appeal of AMERI CAN SANI TARY
PRODUCTS, | NC. )
)
)

Under DGS Invitation to Bid
No. 001l T809935 )

APPEARANCE FOR APPELLANT:

APPEARANCE FOR RESPONDENT

APPEARANCE FOR | NTERESTED PARTY:

)

Docket
)

No. MSBCA 2110

None

John H. Thornton
Assi stant Attorney General
Balti nore, MD

Richard S. Patterson
Balti nore, MD

Esq.

OPI NI ON BY CHAI RMAN HARRI SON

Appel | ant tinely appeal s the denial of its bid protest that the

product offered by Appel l ant’ s conpetitor, LP Manufacturing Co., Inc.

(LP),

i nt ended.

was too expensive and otherw se inappropriate for

use as

Fi ndi ngs of Fact

1. On or about Septenber 14, 1998, the Departnment of General Services

(DGS)

i ssued the captioned Invitation to Bid (I TB) seeking

conpetitive seal ed bids for atwel ve nonth, statew de requirenents

contract for “odor counteractants with di spensers (installed).”

The | TB further

described the State’'s requirenents as foll ows:

Deodorant: Al purpose odor counteractants, solid
tube or solid bar, to control unwanted odors
i ndoors, all ingredients nust be envi-ronnmental |y
safe. Must be non-spillable concentrate gel.
Must be non-toxic, non-irritanting, [sic] non-
flammabl e, 3 o0z., deo-dorant tube or bar.
Tube/ bar must come wi th wal | nmount abl e di spensers
to be supplied as needed. Material safety data
sheet s nust be furni shed. 12/ per case, di spensers
to be installed. Provide assorted fragrances.



Fi ve bids were recei ved and were opened publicly on Tuesday,
Cct ober 6, 1998 at the 2: 00 p. m bi d openi ng. The bi ds were as

foll ows:

Unit Price Estimated Total

Bidder (per case) Quantity Bid
Dixon Pest Control $ 8.25 X 800 $ 6,000
LP Manufacturing Co., Inc. $ 36.00 X 800 $ 28,800
American Sanitary Products, Inc. $ 37.48 X 800 $ 29,984
Bruins International $538.00 X 800 $430,424
Cox and Cox Associates $800.00 X 800 $640,000

Bi ds were avail abl e for public inspectionat all tinmes after bid
openi ng.
The apparent | ow bid of Di xon Pest Control was w thdrawn on
Cct ober 9, 1998, leaving LP as the apparent |ow bidder.
L.P. offered its product #LP512 and submtted with the bid a
sanpl e of the product seal ed securely inafoil envel ope. The
contract was awarded to LP on October 15, 1998.
On or about Cctober 20, 1998, Appell ant sent to t he DGS Procure-
ment O ficer, Del ores Col eman, by facsiml e transm ssi on a pr ot est
dat ed Oct ober 20, 1998 agai nst award of a contract to LP. The
exact date of recei pt of the faxed protest i s not certain since
the faxed copy itsel f bears atransm ssion date of “03/10/94.”
The original (hard copy) of the protest was received by M.
Col eman on Oct ober 23, 1998.
The protest said:

The product provided by L& onthe current bidis

not seal ed i n pol y- paper, vapor-flex barrier bags

t hat prevent the product fromdrying out and

becom ng i neffective beforeit is placedintothe

equi pnment. The L&P bar i s wrapped i n al um num

foil and is not wapped very well. It is not

| abel ed nor does it contain awarning *“Caution:

Keep out of reach of children.” Neither OSHA,

MOSHA or JCHA woul d approve of an unl abel ed
chem cal in a hospital environment.



A material data sheet nust be providedwiththe
bi d, but the bid al so specifiesthat the product
nmust be non-toxic, non-irritating and non-fl amra-
ble. Back inthe 70s | arrived at Deer’s Head
right after an attenpted suici de. The di spensi ng
equi pnent i s not | ocked and access woul d be easy
for apatient or childvisitor. | have provi ded
i ndependent | aboratory tests

and request t hat

thisinformation

al so be

requested for

L&P. (A comnpany

can claim
anyt hi ng, but it
i's C 0 mmo n
practice inthe
i ndustry to
provi de t he

independent
| abo-ratory
tests.) The bid
calls for 12
sol i dbars per
case. In the
past L&P sent
| oose, poorly-
wr apped product s
with sone bars
hal f t he proper
Si ze.

The previous contractor, L&, used an aver age of
67 cases per nonth. VWen | ooking at the
equi pnrent with M. J.D. Murray, to properly
prepare ny bid, I found one el ectricunit inthe
rehab unit with 12 barsinit. Five of ny bars
woul d have done t he same wor k. Judgi ng fromt he
anmount of equi pment, 40 cases of my Sol i dbar a
nmont h woul d do the entire job, making nmy bid
consi derably | ess than L&P.

By fi nal deci sion dated Novenber 16, 1998, t he DGS Procur enent
O ficer denied Appel | ant’ s protest on the grounds that the protest



was late and it | acked nerit. Fromthat deci si on Appellant filed

an appeal with this Board on Novenber 30, 1998.
8. Appel I ant di d not request a hearing and di d not comment on t he

Agency Report.

Deci sion

A protest based upon allegedirregularitiesinasolicitationthat
are apparent before bid openingisrequiredto befiled before bid
openi ng. COVAR 21.10. 02. 03A. To t he extent that Appel |l ant’ s protest
may be viewed as asserting that the |1 TB should have contai ned
additional requirenents (i.e., aprovisionfor | aboratory test data),
such al | eged def ect was apparent on the face of the solicitation and
thus a protest on that ground had to be filed no |later than the
deadl i ne for recei pt of bids, whichwas 2: 00 p. mon Tuesday, Cct ober 6,
1998. COVAR 21.10.02. 03A. Assuni ngarguendo t hat Appel | ant’ s protest,
whi ch i s dated Cct ober 20, 1998, was received on COct ober 20, 1998
(rather than on Cctober 23, 1998, the date t he hard copy of the protest
was recei ved), the protest agai nst the provisions of thel TBwas | ate
and may not be consi dered by t he agency and t he Board, thus, | acks
jurisdictionto hear an appeal. COVAR 21.10.02. 03C, Merj o Adverti sing
& Sal es Pronotions Conpany, MSBCA 1948, 5 MSBCA 396 (1996).

Concer ni ng Appel l ant’ s al | egati ons that LP' s product ultimately

wi |l not conformto the requirenments of the solicitation we note that
bi ds were opened publicly on Tuesday, October 6, 1998 and were
avai |l abl e for publicinspectionat all tinmes thereafter. The bid of
Di xon Pest Control was obvi ously | ower than ot her bi ds by an anount
t hat cast doubt onitsvalidity! (andit was wi thdrawn on Cct ober 9,
1998). LP s product was clearlyidentifiedinits bidandthe bidwas

! The validity of the bids of Bruins International ($430, 424)
and Cox and Cox Associ at es ($640, 000) m ght al so be said to bein doubt
since they are i n amount s obvi ously hi gher than the bids of D xon, LP
and Appel | ant.



acconpani ed by a sanpl e and saf ety data sheet. Therefore, the grounds
for Appellant’s protest were obvious on the face of LP s bid.
Appel l ant statedinits appeal tothis Boardthat it was advisedin a
conversationw th Ms. Col eman and Ms. Li nda Rul ey (of DGS) on Monday,
COct ober 12, 1998 t hat one bi dder was goingtow thdrawits biddueto
m st ake. Appel | ant was further advised inthis conversationto protest
an award to LP, Appellant having indicated its desire in this
conversationto “protest if theintent toaward was to LP Manuf acturing
Conpany, Inc. ”

Appel l ant’s protest had to be filed within seven days of bid
openi ng, or no | ater than Tuesday, Cctober 13, 1998 and certainly no
| at er t han seven days fromMonday, October 12, 1998 when it woul d or
shoul d have known t hat t he Di xon bi d had been or woul d be wi t hdrawn. 2
COVAR 21. 10. 02. 03B; The Traffic G oup I ncorporated, MSBCA 1883 & 1888,
4 MSBCA 1381(1995); ILnnovative Integration, Inc., MSBCA 1730, 4 MSBCA
1330(1993). Assumi ngarguendo t hat Appellant’s protest, whichis dated
Cct ober 20, 1998, was fil ed on Cct ober 20 (rat her than on Oct ober 23,
1998) the protest was fil ed nore than seven days after bi d openi ng on
Cct ober 6, 1998 and nore t han seven days after Appel |l ant’ s Cct ober 12
t el ephone conversati on wi t h DGS enpl oyees. Appell ant’s protest thus

was | at e and may not be consi dered, and this Board | acks jurisdiction
to hear this appeal. COVAR 21.10.02.03C, | Smart, LLC, MSBCA 1979, 5
MSBCA 11417 (1997), affd., Maryl and St ate Board of Contract Appeal s v.
| Smart, LLC, No. C97-034415 (Gr. . How. Co., March 17, 1998); PIC

2 It may be argued t hat Appel | ant was not aninterested party
inlinefor awardinviewof its beingthethird | owbidder until it
was advi sed by Respondent tofileits protest on Monday, Cctober 12,
1998 as aresult of withdrawal of the D xon bid. W do not decidethis
i ssue since under either date, October 6 or October 12, Appellant’s
protest is late. See Erik K. Straub, Inc., MSBCA 1193, 1 MSBCA
183(1984) concerning the issue of beinganin-terested partyinline
for award.




Corporation and lon Track Instrunents, Inc., MSBCA 2027, 5 MSBCA

71430(1998) at p. 6; JVC, Inc., MSBCA 2067, 5 MSBCA 1445(1998).
Accordingly, the appeal is dism ssed with prejudice.
VWherefore, it is Orderedthis day of January, 1999 t hat t he

appeal is dism ssed with prejudice.

Dat ed:

Robert B. Harrison |1
Chai r man

| concur:

Candi da S. Steel
Board Menber

Certification
COVAR 21.10.01.02 Judicial Review.

A deci si on of the Appeal s Board i s subject tojudicial reviewin
accordance with t he provi sions of the Adm ni strative Procedure Act
governi ng cases.

Annot at ed Code of MD Rule 7-203 Tinme for Filing Action.

(a) Generally. - Except as otherw se providedinthis Rule or by
statute, apetitionfor judicial reviewshall befiledwthin 30
days after the | atest of:

(1) the date of the order or action of which reviewis
sought;

(2) the date the admi ni strative agency sent notice of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

6



(3) thedatethe petitioner received notice of the agency's
order or action, if notice was required by law to be
received by the petitioner.

(b) Petition by Other Party. - If one party files a tinely
petition, any other personmay file a petitionw thin 10 days
after the date the agency nmail ed notice of thefiling of the first
petition, or withinthe period set forthin section (a), whichever
is later.

| certifythat the foregoingis atrue copy of the Maryl and State
Boar d of Contract Appeal s deci si onin MSBCA 2110, appeal of Anerican
Sanitary Products, Inc. under DGS Invitation to Bid No. 0011 T809935.

Dat ed:

Mary F. Priscilla
Recor der



