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VEMORANDUM OPI1 NI ON

The construction contracts that are the subject of the above
captioned appeal s, which are consol i dated for the purposes of this
decision, concerninstallation of equi pnent for SHA s traffic detection
system Appellant has filed Motions to Dism ss the counterclai ns
assertedinthe Answers filed inthe above appeal s by Respondent, State
H ghway Adm ni stration (SHA). The countercl ai ns, which are based on
t he |'i qui dat ed danages cl auses of the contracts, seek $443, 630. 00
(Contract No. AW 769) and $458, 055. 00 (Contract No. AW 770). At the
time Appellant filed its appeals with this Board there was only
$67, 220. 00 remai ning in the funds al |l ocated to Contract No. AW 769 and



$92,393.00 remaining inthe funds al |l ocated to Contract NO. AW 770.
Appel l ant raises two issues in its Mdtions to Dism ss:

| ssue 1. The counterclai ms shoul d be di sm ssed because this
Boar d does not have jurisdictionover anaffirmative
cl ai m by SHA agai nst Appel | ant.

| ssue 2. If the Board ot herw se has jurisdiction, SHA has not

conpliedwththe applicabl e statutes and regul ati ons
regardi ng appeals to this Board.
Such issues have been briefed and argued by counsel.

Fi ndi ngs of Fact
The facts necessary to determ ne the i ssues rai sed by Appel | ant

inits Motions are not in dispute and are set forthin the Board’s
deci si on bel ow.
Decision
| ssue 1.
I n support of the first issue Appellant cites University of
Maryl and v. MFE, | ncorporated, 345 Md. 86(1997), in which the Court of
Appeal s of Maryl and st ated:

There is no provisionin Section 15-217 or,
to our know edge, in any ot her part of the
subtitle, permttingthe stateunit tofile
either a protest or a contract claim

E at p. 92.

Inresponse to Appellant’s first i ssueinwhich Appel | ant asserts
that this Board has no jurisdictionto hear SHA' s countercl ai ns, SHA
argues that “MFE . . . is anarrowruling, pertainingonlyto.
st and al one noney cl ai m8” and that, since Appellant initiatedthe
di sputes process, it “nust submt to the adjudi cati on of any .
counterclaimw thin the jurisdiction of the forum?”

As further expl ai ned bel owwe agree i n part and di sagree in part
with the assertions of both parties. InME, the Court of Appeal s of
Maryl and observed that:



Thi s whol e statutory structure i s estab-
| i shed to deal with protests and contract
clai ms, and, as we have noted, only a con-
tractor - a “person who has been awar ded a
procurenent contract” - is authorizedtofile
acontract claim . . . Thereis nostatutory
basi s of BCAjurisdictionover aclaimfiled
by anyone el se, including the State unit.
The | egi sl ative history of the procurenment
| awi ndi cates that that |imtati on was not
I nadvertent.

MEE at pp. 93-94.

I n a detail ed di scussi on of the history of Maryl and’ s procur enent
| aw, the Court of Appeals found that the | egi sl ature “excl ude[ d]
contract clains nade by State units.” MEEat p. 96. |n support of its
ruling, the Court cited at length a letter froma then Assistant
Att orney CGeneral expressing his concernwiththe statute’s failureto

permt clainms by the Statein the sanme proceeding as that initiated by

the contractor:

The probl eml| perceiveis that the scope of
controversies covered withinthe settl ement
and appeal processesistoonarrow. Thereis
no provision for including clainms by the
St at e agai nst contractors and there is no
provi sion for includingclains by the State
agai nst third parties (such as architects and
engi neers) arising out of clains nade agai nst
the State by a contractor.

MEE at p. 98.

The Court then di scussed the sol uti ons of fered by a t hen Assi st ant

Attorney General to this problem

To renmedy the problem he suggested two
amendnments to the bill: amendi ng Section 7-
201(a) to add the State as “one of the par-
ties entitled to demand a negoti ati on and
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settl ement of disputes” and addi ng a new
Section 7-201(f)(3) permttingthe State, in
any appeal to the BCA by a contractor, to
assert any countercl ai mit may have agai nst
the contractor and any third party claim
arising out of the facts.

MFE at p. 99.

The Court of Appeals then noted that the Assistant Attorney
Ceneral ’ s concerns, as expressed above, had not been addressed by t he

| egi sl ature:

Al t hough t he di spute resol uti on part of the
procur ement statute has been anended tw ce
since 1980 - in 1986 and 1988 - t he concerns
expressed by the Attorney General’s O fice
withthelimtinglanguage were not addressed
and, indeed were exacerbated.

E at p. 100.

The Court concluded with the foll ow ng:

Two t hi ngs are evident fromthis history.
The first isthat the General Assenbly gave
a great deal of attentionto the drafting of
the State procurenent |law. The second is
t hat, notwi thstanding that it had t he oppor -
tunity to provide for subjecting contract
clai ns by a governmental unit to the adm ni s-
trative BCA [Board of Contract Appeal s]
procedure, notwi thstandingthat, inthe early
drafts, it, infact, provided for the adm n-
i strative adjustment and resol uti on of such
claims, and notw thstanding that it was
specifically warned by the attorney general’s
of fi ce that the change i n | anguage i nserted
I n 1978 excl uded t hose ki nds of cl ai ns, the
General Assenbly, on three occasions - in
1980, 1986, and 1988 - nonet hel ess proceeded
tolimt the procedure to contract clains
filed by the contractor.



MFE at p. [02.

Thus, it isclear tothis Boardthat it | acks jurisdictionover
an affirmative State clai mfor noney danages. We do not believe as
asserted by SHAthat this lack of jurisdictionislimtedto stand
al one noney cl ai s and t hat by submi tting a cl ai ma contractor becones
|iabl e for any government countercl ai ns. However, we believethat this
Boar d does have jurisdictiontoreceive and entertain as a defenseto
t he Appel l ant’ s cl ai ns, evi dence t hat Appellant’ s cl ai ns nust fail
because of the very sanme reasons Respondent, SHA, asserts inits
counterclains. Inother words, the Board is abl e to hear evi dence t hat
woul d be related to the counterclainms inthese appeal s as a matter of
defense to the Appellant’s clainms but is not able, i.e., |acks
jurisdiction, to nake any award of noney damages to the State.

There i s, however, an exceptionto this jurisdictional prohibition
for consideration of anaffirmative State demand f or noney damages.
The St at e may wi t hhol d noneys appropriated for the contract at i ssue
and not yet paidtothe contractor. As noted by the Court of Appeal s
in MEE.

Ordinarily, a governnental unit having a claim
agai nst acontractor will knowof the basis for its claim
before it has accepted performance and paid the ful | anount
of the contract price. Inthat circunstance, all the unit
need do i s make a cl ai mand i nformt he contractor that the
claimw || be set of f agai nst funds ow ng on the contract.
The contractor woul d then make a clai mfor the di sputed
anmount, whi ch woul d be subj ect to the BCA procedure. 1In
nost instances, therefore, it is unnecessary to make
specific provisionfor the adm ni strative adj udi cati on of
State contract clains. They can effectively be adj udi cat ed
in the context of the contractor’s claim

The COMAR r egul ations recogni zi ng State contract
clainms can be read in harnony with 815-217 if they are
construed to apply only when, andto the extent, the State
is seeking to set off its clai magai nst funds ot herw se
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owing to the contractor under the contract.
MEE at pp. 102-103, 104.

There is al so anot her set of circunstances that couldleadtothis
Board s jurisdictioninthe context of a State claim That set of
circunstances i s presented by this appeal. The State’s countercl ai ns
are predi cated on |i qui dat ed danmages for al | eged i nexcusabl e del ay of
218 wor kdays at $2, 035 per day in Contract No. AW 769 and al | eged
i nexcusabl e del ay of 243 wor kdays at $1, 885. 00 per day i n Contract No.
AW 770. The contracts as permtted by 813-218(a)(4) of the State
Fi nance and Procurenent Article (SF&P) contained aliqui dat ed danmages
cl ause whi ch set forth the af orenenti oned | i qui dat ed damage par anet ers.
Under COVAR 21.07.01. 14, aliqui dated damages cl ause i s a mandat ory
provision for those procurenent “contracts deemned appropriate by the
procurenment officer inconsultationwththe Ofice of the Attorney
Ceneral .* Since aliquidated damages cl ause has a specific statutory
basis in the General Procurement Law we believe this Board has
jurisdictiontodeterm ne any i ssue ari si ng under such a cl ause where
t he St at e assesses | i qui dat ed danages pursuant to such cl ause inthe
contact, the contractor di sputes the assessnent at t he agency | evel
with the Procurement OFficer, the State actually (or constructively
under the 180 day rule for construction contracts) reaffirns its
assessnent of such damages i n whol e or part and the contractor then
appeal s such assessnent to this Board. W do not believe that such
jurisdictionis defeated where, asintheinstant appeals, the anount
wi t hhel d by the St at e under the appropriations for the contractsis
| ess than the amounts of the assessnents of |iquidated danages.

We reach thi s concl usi on based on (1) the provi sions of §15-211
of the SF&P whi ch confers jurisdictiononthis Board to hear and deci de
an appeal arising fromthe final actionof aunit onacontract claim

concer ni ng “performance,” and (2) the deci sion of the Court of Appeal s
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inDriggs Corp. v. MI. Aviation, 348 Md. 389(1998). Driggs Corp. v. M.

Avi ati on, whi ch was deci ded subsequent to t he deci sion inME, involved
theterm nation for default of a construction contract by the State
whi ch acti on was cont est ed by the contractor at the agency | evel and
t hen appeal ed to this Board. This Board upheld the term nation for
default but did not determ ne any damages. Driggs appealedtothe
Circuit Court which dismssed Driggs’ petitionfor judicial reviewon
procedural grounds. The Court of Appeals granted certiorari.

Initsopinionthe Court of Appeal s nade t he fol |l owi ng fact ual
det er mi nati ons and observati ons whi ch we believe are germane to t he
i ssue of whet her this Board has any jurisdictionover affirmative State
cl ai ns.

The fact is that the petition for judi-
cial review was premature. As we shall
expl ain, there renai ned at i ssue t he questi on
of damages, which (1) was part of MAA s
claim (2) had been bi furcated by BCA, and
(3) had not apparently been resol ved by BCA
when the petition was filed. Ordinarily,
only final adm ni strative deci sions resol vi ng
the entire clai mbefore the agency ar e appr o-
priate for judicial review, and the order
sought to be reviewed in this case di d not
qualify either as a final decisionor asthe
ki nd of special interlocutory order for which
i mmedi ate judicial review is avail able.

The contract i n questi on was approved by
t he Board of Public Wrks on April 14, 1993.
It calledfor Driggs to conplete certain work
(Phases 1 and 2) on Runway 10-28 wi t hi n 200
days after i ssuance of a Notice to Proceed.
The conpl eti on dat e was eventual | y ext ended
by MAA t o Decenber 31, 1993. The contract
al so i ncorporatedtwo cl auses nmandat ed by a
St at e Procurenent Regul ation. One, required
by COVAR 21. 07.02. 07, was a Term nati on for



Def aul t cl ause, authorizing MAAto term nate
the contract “[i]f the Contractor refuses or
fails to prosecute the work, or any separabl e
part thereof, with such diligence as shall
insureits conpletionwi thinthetinme speci-
fied in this contract, or any extension
thereof. . . .” In the event of such a
term nation, the clause made Driggs andits
surety liable for any damage to the State
resulting fromDriggs’ failureto conplete
the work within the specified time. The
ot her cl ause, nandat ed by COVAR 21. 07. 02. 09,
was a Term nation for Conveni ence provi si on,
authorizingthe Stateto term nate t he con-
tract “whenever the procurenent officer shall
determ ne that such term nationis inthe
best interest of the State.” If the State
I nvoked that clause, it would be liableto
Driggs for certain costs and expenses enuner -
ated in the clause.

On Cctober 21, 1993, MAA invoked the
Termnation for Default clause and term nat ed
t he contract on the grounds that Driggs had
(1) “failedto prosecute the contract work
with such diligence as woul d have assured
conpl etion of Phases 1 and 2w thinthetine
and as required by the terns of the contract”
and (2) also failed “inits obligation to
subm t a schedul e by August 13, 1993 show ng
arealisticplanto conpl ete Phases 1 and 2
by Decenmber 31, 1993.”

Driggs filed a conplaint withBCA, asking
that the term nati on be overturned because of
excusabl e del ays, wai ver by MAAof its right
to termnate for default, and materi al
breaches by MAA. It also asked that the
term nation for default be converted to a
term nation for conveni ence and that it be
awar ded danmages accordi ngly. MAA answer ed t he
conplaint, asking that Drigg’'s claim
chal I engi ng the term nation for default be
di smi ssed. |n an acconpanyi ng counterclaim
MAA asserted t hat, because of its default,



Dri ggs was responsi bleto MAA“for all dam
ages occasi oned by [Drigg’s] default” and
asked that BCA affirmthe term nation.

On Cct ober 18, 1994, afer sone di scussi on
bet ween BCA and the parties, BCA decided
that, as the procurenent officer had not yet
resol ved t he question of what damages MAA
woul d be entitl ed to because of the term na-
tionfor default, that i ssue was not properly
bef ore BCA but, when resol ved by t he procure-
ment officer, would be dealt with by BCAin
a separ at e proceedi ng. The pendi ng proceed-
i ng wouldthereforebelimtedto “entitle-
ment, i.e., the propriety of the procurenent
of ficer’s final decisiontermnating Driggs’
contract for default.” That was confirmed
when t he hearings actual | y coommenced and MAA
advi sed that it was not planning to offer any
evi dence as t o damages but i ntended to pro-
ceed only on the issue of liability. That
bi furcation deci sion set the stage for the
prematurity problem noted above.

As we observed, because t he MAA procur enent
of fi cer had not i ssued a final agency deter-
m nat i on of damages when t he Dri ggs conpl ai nt
was filed, BCA decided to bifurcate the
damage i ssue and deal first, and separately,
wi t h whet her MMAwas justifiedintermnating
for default. From the point of view of
adm ni strative conveni ence, that was not an
i nappropriate decisioninthis case. The very
entitlenment to danages woul d depend on how
the term nation for default issue was re-
sol ved; if Driggs was successful in conver-
tingthetermnationintoatermnationfor
conveni ence, it, not MAA would likely be
entitled to nonetary relief. The problem
was, however, that nonetary relief was part
of both parties’ respective clains. Neither
was i nterested solely inan academ c determ -
nati on of whether the contract was properly
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term nated for default. MAA s counterclaim
specifically asserted theright to damges,

and the right of Driggs to nonetary recoup-

ment was explicit in the termnation for

conveni ence cl ause.

We poi nted out i nHoliday Spas that, as a
general rule, “an adm ni strative order that
determnes liability but does not decide
damages i s not final” and that that general
rule was “in accord with the rule that a
judicial order that does not di spose of the
entirecaseisordinarily not final.” 1d. at
396-97, 554 A 2d at 1200. The salutary
pur pose of the finality requirenent isto
avoi d pi eceneal actionsinthecircuit court
seeki ng fragnment ed advi sory opi nions with
respect to partial or intermedi ate agency
deci sions. Not only would a contrary rul e
create the real prospect of unnecessary
litigation, as a party choosing to seek
revi ewof an unfavorabl e interlocutory order
m ght well, if the party waitedto the end,
be satisfiedwiththe final adm nistrative
deci sion, but the whol esal e exercise of
judicial authority over internedi ate and
partial decisions coul draise serious separ a-
tion of powers concerns. Wether, for adm n-
i strative purposes, the danages issue is
treated as part of the claimbut sinply
bi furcated and deferred or is treated as a
separate claim judicial reviewordinarily
must wait until the entire controversy is
deci ded. That, of course, was not done here.
The petition, seeking reviewof the June 25,
1996 [ BCA] deci si on was premat ure and shoul d
have been di sm ssed on that basis.

Accordingly, we shall vacatethe circuit
court judgenment of January 13, 1997 and
remand the casetothecircuit court. If the
danmages i ssues has not yet been resol ved by
BCA, the court shall dism ss the petition as
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bei ng premature and renand t he matter to BCA
for afinal decision. If, by now, the dam
ages i ssues has been resol ved by BCA, the
court should allow Driggs to file a new
petition or anend t he exi sting one, as appro-
priate, and then proceed i n accordance with
8§ 10- 222 and t he applicabl e rul es to provide
judicial review

Driggs, 348 Md.at pp. 392 - 393, 406, 407 - 408.

Thus it woul d seemt hat the Court of Appeal s has determ ned t hat
t hi s Board may exercise jurisdictionto hear nonetary i ssues invol ving
St at e darmages i n t he context of the term nation for default cl ause - a
mandat ory contract cl ause set forth at COVAR 21. 07. 02. 07 (constructi on
contracts) and having a statutory basis inthe General Procurenent Law
at 813-218 of the SF&P.

In MFE t he Court of Appeal s noted that t he Board of Public Wrks
may not adopt regul ati ons that woul d be i nconsi stent with t he Gener al
Procurenment Lawor the | egislativeintent behindit. Thus the Court
hel d t hat t he COVAR r egul ati ons recogni zi ng Stat e contract cl ai ns can
be read i n harnony with 815-217 of the SF&P (whichlimts clains to
t hat of the contractor) if they are construed to apply only when, and
tothe extent, the State is seekingto set off its clai magai nst funds
ot herwi se owi ng to the contractor under the contract. However, since
the term nation for default and | i qui dat ed danages cl auses of State
contracts have a statutory basis inthe General Procurenment Lawwe
bel i eve t he COMAR r egul ati ons governing their treatnment to i ncl ude
review by this Board may be read in harnony with 815-217 of the SF&P.

We recogni ze that should this Board affirman assessnent of
| i qui dat ed damages practical problens are presented. Thus where
insufficient funds remaininthe agency budget for such contract to
sati sfy the |liqui dat ed damage anount uphel d by thi s Board, and shoul d
such deci si on of this Board beconme final, the practical probl emof
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col l ection of the liqui dated damages fromthe contractor that exceed
funds remaining in the contract will require, absent voluntary
contribution by the contractor, recourse to the Courts.® Inths
limted circunstance i nvol ving application of a |iquidated damages
cl ause we believe that this Board has jurisdictionto hear and deci de
upon an appeal of such assessnent by the contractor the validity of
such assessnent and t he anount t hereof. However, at thisjuncturethe
Board | acks j urisdiction over the counterclains based on the |iquidated
damages cl auses of the contracts (although we are able to receive
evi dence t hat Appel | ant’ s cl ai s shoul d be deni ed because of untinely
conpl etion) because t he assessnment di d not occur at the agency | evel
but was asserted for the first tine in a pleading on appeal. This
observation | eads us to a consideration of Appellant’s second i
| ssue 2.

| n support of the secondissue (i.e., if this Board concludes it
ot herwi se has juri sdi ction under MFE) Appel | ant cites t he absence of a
decision fromthe SHA Procurement O ficer which it argues is a
necessary conditionto this Board' s jurisdiction under the appeal
process.

I n response to Appel l ant’ s assertion that SHA has not conpli ed
with the applicabl e statutes and regul ati ons regardi ng appealstothis
Board (i.e., the need for a Procurenent Oficer’s decision), SHAadmts

that there was no Procurenent O ficer’s decision, but asserts that such

! Inthis regard we note that a deci sion of this Board awar di ng
an equi tabl e adj ustment to a contractor that becones final i s subject
to the appropriation process, including Board of Public Wrks’ approval
wher e requi red, and may require judicial intervention should an agency
refuse to pay after the appropriation process and Board of Public
Wr ks’ approval, if required, is followed and secured. This is because
this Board i s an executive branch agency with no judicial or equitable
power s concer ni ng enf orcenment of an award of an equit abl e adj ust nent
(i.e. damges).
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a decisionis not apreconditiontothis Board’ s jurisdiction. SHA
argues that when a contractor files a claimand then appeal s, any
requi rement for consideration of an affirmative State clai mrai sed by
t he Agency on appeal as a counterclai mor set off i s not subject tothe
agency revi ewprocess by the Procurenent O ficer and agency head, such
requi renment bei ng wai ved by the acti on of the contractor infilinga
cl ai mand t hen taki ng an appeal to this Board foll owi ng recei pt of an
adver se deci si on by the Procurenent O ficer or under the 180 day rul e.
Thus SHA concedes that prior tothe subm ssion of SHA s count ercl ai ns,
SHA had not submitted the question of |i qui dated damages to the SHA s
Procurement Officer, no decision on |iquidated damages had been
rendered by t he Procurenment Officer, and no funds had been wi t hhel d
fromAppel | ant by SHA as aresult of Appellant’s purported failureto
performin a tinmely manner.?

Inorder for this Board to have jurisdictionover anissue ari sing
under a |iqui dated damages cl ause of a contract there nust be an
assessnent of such damages at the agency | evel by the Procurenment
O ficer, an objectionto such assessnent by the contractor, an actual
or constructive (180 day rul e) rejection of the contractor’s objection
by the Procurenent Officer (and agency head) and an appeal by the
contractor tothis Board foll owi ngthe rejection by the Procurenent
Officer of its objectiontothe assessnent. That has not happened
here. Therefore, at thisjuncturethis Board s jurisdictionislimted
to recei ving evi dence t hat Appel | ant’ s cl ai ns shoul d be deni ed because

of Appellant’s all eged unexcused failuretotinely conpletethe work;

2 As not ed above, the counterclai ns seeks $443, 630. 00 (Cont r act
No. AW 769) and $458, 055. 00 (Contract No. AW770). At the tinme
Appellant filedits appeals with this Board there was only $67, 220. 00
remai ning inthe funds all ocated to Contract No. AW 769 and $92, 393. 00
remaining in the funds allocated to Contract No. AW 770.
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i.e., any extended performance ti ne was the fault of Appel |l ant and not
SHA.

Accordingly, Appellant’s Mdtions to D sm ss the counterclains are
deni ed i nsof ar as they are based on | ack of subject natter jurisdiction
over an affirmative State clai mand granted in so far as t hey are based
uponthe failure of the State to conply with the General Procurenent
Law and COVAR and properly assert an affirmative State cl ai mbased on
the |iquidated damages cl auses of the contracts at the agency |

VWherefore, it is Ordered, this day of February, 1999, that
t he count ercl ai ns agai nst Appel | ant seeki ng $458, 055. 00 under Contr act
No. AW 770 and $443, 630. 00 under Contract No. AW 769 pursuant tothe
| i qui dat ed damages cl auses of the Contracts are di sm ssed on juri sdic-
tional grounds for | ack of a Procurenent O ficer’s deci sion, provided
t hat Respondent may present evi dence that Appel | ant’ s cl ai ns shoul d be
deni ed because of all eged untinely performance of the work by the
Appel | ant .

Dat ed:

Robert B. Harrison |1
Chai r man

Candi da S. Steel
Board Menber

Randol ph B. Rosencrant z
Board Menber
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Certification
COVAR 21.10.01.02 Judicial Review.

A deci si on of the Appeal s Board i s subject tojudicial reviewin
accordance with t he provi si ons of the Adm ni strative Procedure Act
governi ng cases.

Annot at ed Code of MD Rule 7-203 Tinme for Filing Action.

(a) CGenerally. - Except as otherw se providedinthis Rul e or by
statute, apetitionfor judicial reviewshall be filedw thin 30
days after the | atest of:

(1) the date of the order or action of whichreviewis
sought ;

(2) the date the adm ni strative agency sent notice of the
order or actiontothe petitioner, if notice was required
by law to be sent to the petitioner; or

(3) the date the petitioner received notice of the
agency' s order or action, if notice was required by lawto
be received by the petitioner.

(b) Petition by Other Party. - If one party files a tinmely
petition, any other personnmay file a petitionw thin 10 days
after the date the agency nmail ed notice of thefiling of the first
petition, or withinthe period set forthin section (a), whichever
is later.

| certify that the foregoingis atrue copy of the Maryland State
Board of Contract Appeal s deci sionin MSBCA 2072 & 2073, appeal s of
Al catel NA Cabl e Systens, Inc. fornerly known as Al catel Contracting
(NA), Inc. under Maryl and Dept. of Transportation, State H ghway Adm
Contract Nos. AW 769-501-085 & AW 770-501-085; FAP Nos.: |VH-
9224(002) 3N & CMG 0005(294) N

Dat ed:

Mary F. Priscilla
Recor der
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