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MEMORANDUM DECISION BY BOARD MEMBER HARRISON

The Respondent noves to dism ss the above capti oned appeal on
grounds the Board | acks jurisdiction. For the reasons that foll ow
we shall dismss the appeal.?

Recogni zing that this is a dispositive notion concerning the
Board s jurisdiction to proceed under COVAR 21.10. 06. 05, the Board
has applied the followi ng standards to the determ nation of the
matter. First we have required the State as the noving party to
denonstrate the absence of a genuine issue of material fact.
Mercantile Cub, Inc, v. Scheer, 102 Md. App. 757(1995). Further
in mking its determnation, the Board has exam ned the record as

a whole, with all conflicting evidence and all legitimate infer-
ences raised by the evidence resolved in favor of the Appellant
agai nst whomthe notionis directed. Honaker v. WC & A N Mller
Dev. Co., 285 M. 216(1977); Delia v. Berkley, 41 M. App.
47(1978); aff’'d, 287 M. 302(1980). No w tnesses have testified,

! Board Menber Collins becane a Board Menber on July 1,
2002. He has read the pleadings and record relevant to the Mtion
to Dism ss and has read the transcript of the June 18, 2002 heari ng
on the Motion to Dism ss.



the evidence is all docunentary.
Fi ndi ngs of Fact
1. On May 13, 1998, Appellant entered into the Strategic System
Devel opment Agreenent (Contract) with the State Retirenent and
Pensi on Systemof Maryl and (Agency) for the sumof $32, 648, 649
(subsequent |y increased to $37, 313, 125). The Contract was for

the design and delivery to the Agency of a conprehensive
fully-integrated data processing and electronic docunent
managenent system by October, 2000 (subsequently changed to
Cct ober, 2001).

2. In the summer of 2001, the Agency expressed concern about
possi bl e di screpanci es between the Contract design require-
ments and the software as created by Appellant. Concern was
al so expressed about Appellant’s ability to evaluate the
software, given the alleged absence of “plain English” or
narrative docunent ati on acconpanyi ng t he programspeci fication
docunents drafted in “pseudo code”.

3. By letter dated Novenber 28, 2001, the Agency directed Ap-
pellant to i npl enent an assessnent, recovery, and renedi ation
plan. In particular, Appellant was directed to neasure the
degree of conpletion, docunent its work in “plain English”,
review t he design for gaps between the constructed software’s
desi gn and the Agency requirenents, and devel op a resol ution
pl an for each of the identified gaps.

4. On Decenber 6, 2001, Appellant wote to the Agency and advi sed
that “Syscom will not inplenent [the Novenber 28, 2001]
directive,” and asserted that it was not obligated to perform
w t hout “an approved Change Order.”

5. The Appellant’s letter of Decenber 6, 2001 did not neet the
requi renents of COVAR 21.10.04.02B regarding the filing of a
claim W also findthat it did not contain a Notice of Caim
under COVAR 21.10. 04. 02A.

6. The Procurenent Oficer issued a final decision by letter
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dat ed Decenber 21, 2001 whi ch addressed the di spute created by
the Agency’s Novenber 28, 2001 directive to proceed, and
Appel lant’ s Decenber 6, 2001 refusal to conply with that
directive. The Procurenent O ficer resolved that dispute by
directing Appellant to proceed or face termnation for
defaul t. The decision noted that the parties disagreed on
whet her the directed work was or was not changed work. The
State argues that the decision did not purport to resol ve that
question but specifically reserved the change issue for any
cl ai mthat Appel | ant subsequently woul d choose to submt. The
Board finds, however, that a fair reading of the Procurenent
Oficer’'s Decenber 21, 2001 final decision is that she
determ ned that the directed work was required by the Contract
and therefore did not constitute a change. The deci sion
stated that, whether Appellant’s position that the directive
constituted extra work was correct or not, it had an obliga-
tion to proceed as directed.

On Decenber 31, 2001, Appellant wote to the Agency, stating
that “. . . Syscomw || conply with the directive contained in
Ms. Abranmson’s letters of Novenber 28 and Decenber 21, 2001.”
Appellant further stated that its “conpliance with this
directive is made without prejudice of its right to claim and
recover, conpensation for any and all work perforned that is
beyond the scope of the Agreenent . . . .7

On January 9, 2002, Appellant again wote to the Agency,
stating that it had “commenced work on the ‘assessnent,
recovery, and renediation’ directive as defined in M.
Abranson’s Novenber 28, 2001 letter. . . . [W] remnd you
that to the extent Syscomis directed to performwork which is
out side the scope of the contract, Syscomis entitled to file
a claimfor conpensation.”

On January 18, 2002, Appellant provided the Agency with a
“Witten Notice of Clainms,” including clainms involving two



rejected change orders and “[f]or work perfornmed and to be
performed pursuant to the Agency’'s directive contained inits
| etter of Decenber 21, 2001, and for an interpretation of the
contract regarding the scope of the work required by the
Agency’s directive.”?

10. On January 18, 2002, Appellant al so appeal ed t he Decenber 21,
2001 final decision to this Board.

11. In its Prehearing Conference Statenent dated My 2, 2002
Appel l ant stated, “Syscom is not disputing the Procurenent
Oficer's ‘authority to direct Syscom to conmply with the
Agency’s directive.’” (enphasis in original).

12. At the Prehearing Conference, the Board requested that the
parties brief the issue of whether the Procurement O ficer’s
final decisionconstituted the resolution of a dispute (beyond
the authority of an agency to direct a contractor to perform
wor k) over which the Board has jurisdiction.

13. Briefs and oral argunent of counsel have been received and
entertained on the i ssue of whether the Procurenent O ficer’s
deci sion resolves a dispute which the Board has jurisdiction
to revi ew.

Deci sion
The Board has jurisdiction to hear and decide all appeals
arising from the final action of a unit on a contract claim

concerni ng breach, performance, nodification or termnation of a

contract. SF 815-211(a). The parties agree that the State may

direct a contractor to performwork and if that question were all
that was involved in this appeal the Board would dismss the
appeal. Wat renmmins at issue, however, is whether the Decenber

21, 2001 final decision resolved any other dispute over which the

2 Appellant’s notice of clains and clains of January 18,
2002 i ncluded clains concerning the rejection by the Agency of two
change orders (119 and 120) for which notice of clains were
apparently also previously filed wth the Agency on or about
Decenber 21, 2002.



Board would have jurisdiction. The Board has found that the
Procurenent O ficer determined in her Decenber 21, 2001 final
decision that the work directed to be done was not changed worKk.
Appel | ant asserts that the Board’ s | egislatively-granted authority
to hear and decide appeals fromthe final action of a unit on a
contract claimconcerning performance of a contract applies to the
facts of this appeal. Specifically, the Appellant argues that it
has brought before the Procurenent O ficer the assertion that the
directed work constitutes a change and that such assertion
constitutes a contract claim The Procurement O ficer, according
to Appel l ant’ s argunent, has denied this asserted contract cl ai mby
finding in an appeal able final decision that the directed work is
within the scope of work required by the contract docunents and
t hus does not constitute changed work. Appellant asserts that such
finding constitutes a matter the correctness of which the Board has
jurisdiction to review even though the total cost to Appellant of
performance of the directed work is not now known and will not be
fully known until after the directed work is conpleted.?

The Respondent Agency asserts that the Procurenent Oficer did
not deci de whether the directed work constituted a change and t hus
the Board | acks jurisdiction to decide an issue not decided by the
agency. W reject that argunent on the basis that we find that the
Procurenent O ficer did decide that the directed work was work
requi red by the contract docunments and thus did not constitute a
change involving extra or additional work.

The question the Board believes is key to disposition of the
instant notion is whether the assertion by the Appellant in its
Decenber 6, 2001 letter, that the work is changed work that w |l
cost Appellant noney to perform constitutes a contract claimfor
purposes of SF 815-211(a). For the reasons stated below we
determ ne that such assertion by Appellant in its Decenber 6, 2001

8 Appel  ant has been submtting clains for costs as the
wor k progresses.



letter does not constitute the filing of a contract claim and
therefore the Board | acks jurisdiction to proceed with the appeal,
the duty to perform as directed having now been acknow edged by

Appel | ant.
SF 812-101(b) authorizes the Board of Public Wrks (BPW to

i npl enent the provisions of the General Procurenent Law by adopting
regulations. In the matter of contract clains the BPWhad done so
by pronul gati ng COVAR 21. 10. 04. In relevant part COVAR 21.10.04
dealing with contract clainms and di sputes provides:

O1l. Definitions.

A In this chapter, the followng words have the
meani ngs i ndi cat ed.
B. Terns Defined.
(1) “dainf neans a conplaint by a contractor or by
a procurenent agency relating to a contract subject to
this title, except a real property |ease.
(2) “Reviewing authority” neans:
(a) Wth respect to the Departnent of Trans-
portation, the Adm nistrator or designee;
(b) Wth respect to any other procurenent
agency, the agency head or desi gnee.

Filing of Claim by Contractor.

A Unl ess a lesser period is prescribed by |aw or by
contract, a contractor shall file a witten notice of a
claim relating to a contract with the appropriate
procurenent officer within 30 days after the basis for
the claimis known or should have been known, whichever
is earlier.

B. Cont enpor aneously with or within 90 days of the
filing of a notice of a claimon a construction contract,
or 30 days of this filing on a nonconstruction contract,
but no later than the date that final paynent is nade, a
contractor shall submt the claim to the appropriate
procurenent officer. On conditions the procurenent
of ficer considers satisfactory to the unit, the procure-
ment officer may extend the tinme in which a contractor,
after tinmely submtting a notice of claim nust submt a
contract clai munder a procurenent contract for construc-
tion. An exanple of when a procurenent officer may grant
an extensi on i ncl udes situations in which the procurenent
officer finds that a contenporaneous or tinely cost
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gquantification followng the filing of the notice of
claimis inpossible or inpractical. The claimshall be in
witing and shall contain:

(1) An explanation of the claim including reference
to all contract provisions upon which it is based;

(2) The anount of the claim

(3) The facts upon which the claimis based;

(4) Al pertinent data and correspondence that the
contractor relies upon to substantiate the claim and

(5) Acertification by a senior official, officer,
or general partner of the contractor or the subcontrac-
tor, as applicable, that, to the best of the person's
knowl edge and belief, the claimis made in good faith,
supporting data are accurate and conpl ete, and t he anount
requested accurately refl ects the contract adj ustnent for
which the person believes the procurenent agency is
liable.

C. Anotice of claimor aclaimthat is not filed within

the time prescribed in Regulation .02 of this chapter

shal | be di sm ssed.

The Board has determned that it is bound by this BPW
regul ation and held that it only has jurisdiction over a clai mthat
istinely filed under and ot herw se neets the requirenents of COVAR
21.10.04 as that regulation inplenments that statutory provisions
regardi ng final agency action in construction contracts and appeal
to the Board as set forth in SF 15-211, 15-215, 15-217 and 15-219.
See Cherry H Il Construction, Inc., MSBCA 2056, 5 MSBCA 1459(1999);
Arundel Engi neering Corporation, MSBCA 1940 et.al., 5 MSBCA
1453(1998), aff’'d Case No. 24-C-99-000074A Cvil (CGr Q. for
Balto. City); aff’d No. 554 [unpublished] (Ml. C. Spec. App. July
30, 200l); cert. den. No. 387 (Novenber 9, 2001). The Board has
recently made the sanme determ nation regardi ng non-construction
contracts. See Meridian Managenent Corporation, NMSBCA 2248,
VSBCA (5/28/02).*

4 The Board continues to believe that there is a category
of claim over which it has jurisdiction that does not require a
demand for noney damages. For exanple, the Board believes that it
has jurisdiction to prelimnarily determ ne the appropri ateness of
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| f the Board considered the Appellant’s |etter of Decenber 6,
2001 to be a notice of claim there ordinarily m ght be objection
made by the State that the clai mwas not forthcom ng within 30 days
of Decenber 6, 2001. However, we do not consider Appellant’s
| etter of Decenber 6, 2001 to be a notice of claim W consider
t he Decenber 6, 2001 letter to be a demand for a change order and
a refusal to performdirected work in the absence of issuance of a
change order. At this juncture we deal with nmatters of contract
adm ni stration over which the Board has no jurisdiction and not the
di spute resolution process.® The Procurenent Oficer’s Decenber
21, 2001 final decision directs that work be done (no |onger an
issue) and finds the directed work to be required by the Contract
docunents. The letter also advises Appellant that if Appellant
believes (as it does) that the direction to performwork consti -
tutes a change to the Contract, Appellant may file a cl ai m under
the disputes procedures set forth in the Contract and in COVAR
Appel lant filed a notice of claimand claim for the directed work
on January 18, 2002 and has been filing updated nonetary clains for
the costs of such ongoing work over the past several nonths.
Appel lant also filed notices of clainms and clainms with its January
18, 2002 filing for the rejection of Change Orders 119 and 120.

By filing this appeal, which the Board believes it is required

a termnation for default notw thstanding that damages resulting
fromthe term nati on have not been determ ned by the procurenent
officer, provided that the Board may not issue a final decision
until it has dealt with the i ssue of damages. See Driggs Corp. v
Maryl and Aviation Admn., 348 Md 389(1998). Appellant’s letter of
Decenber 6, 2001 demandi ng a change order does not fall within this
cat egory.

5 For a federal perspective on why matters of contract
adm nistration shall not be subject to the dispute resolution
process in the federal procurenent system see Valley View
Enterprises, Inc. v. The United States, 35 Fed. O . 378(1996).
Much the sanme could be said concerning the separation of the
di spute resol ution process fromnmatters of contract adm nistration
in the Maryl and procurenent process.
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to dismss, Appellant has protected itself from any subsequent
judicial determnation that the Procurenment Oficer’s final
deci sion of Decenmber 21, 2001 in fact covers this dispute to the
extent necessary to confer jurisdiction on the Board such that
Appel I ant woul d have lost its remedial rights absent this appeal.
W would anticipate that the Procurenent O ficer wll render a
final decision on Appellant’s January 18, 2002 notice of clains and
clainms to that date and subsequent clains in a reasonabl e period of
time consistent wwth the duty and responsibilities i nposed by COVAR
21.10.04.03 and .04. Thereafter, we anticipate an appeal to the
Board shoul d Appellant not be satisfied with such decision. The

Board woul d have jurisdiction under such circunstances. In the
meanti me, however, the Board concludes it lacks jurisdiction to
proceed with this appeal. Accordingly, it is Odered this day
of 2002 that the appeal is dismssed for |ack of jurisdic-
tion.
Dat ed:

Robert B. Harrison |11
Board Menber

| Concur:

M chael J. Collins
Board Menber

Certification
COVAR 21.10.01. 02 Judicial Review.
A deci sion of the Appeals Board is subject to judicial review

in accordance with the provisions of the Adm nistrative Procedure
Act governing cases.



Annot at ed Code of MD Rule 7-203 Time for Filing Action.

(a) Generally. - Except as otherwi se provided in this Rule or
by statute, a petition for judicial review shall be filed
within 30 days after the |latest of:

(1) the date of the order or action of which reviewis
sought ;

(2) the date the adm nistrative agency sent notice of
the order or action to the petitioner, if notice was
required by law to be sent to the petitioner; or

(3) the date the petitioner received notice of the
agency's order or action, if notice was required by |aw
to be received by the petitioner.

(b) Petition by Other Party. - If one party files a tinely
petition, any other person may file a petition within 10 days
after the date the agency mailed notice of the filing of the
first petition, or within the period set forth in section (a),
whi chever is |ater.

| certify that the foregoing is a true copy of the Mryl and

State Board of Contract Appeals decision in MSBCA 2268, appeal of
Syscom |Inc. under The Strategic System Devel opnent Agreenent of
The State Retirenment Agency of Maryland, dated May 13, 1998.

Dat ed:

Loni Howe
Recor der
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