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Late Bid - The Respondent correctly considered a |late bid under COVAR
21. 05.02. 10B where the record reflected that the bid would have been
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OPINION BY BOARD MEMBER HARRISON

The issue to be determined in this tinely appeal from the
deni al of Appellant”s bid protest is whether Mdirgan State Univer-
sity (University) properly considered the bid submtted by the
Interested Party C evel and W ecki ng Conpany, Inc. (O evel and) under
t he exception in COVAR 21.05.02.10B for late bids that “woul d have
been tinely but for the action or inaction of State personnel
directing the procurenent activity or their enployees.”!?

Fi ndi ngs of Fact
1. The Contract at issue is for Pentridge Apartnents Site and

Bui l ding Denolition for the University. The work consists of

the conplete denolition of the four apartnent buil dings and

two garage structures on the University' s Pentridge Apartnents
site, and associ ated work.
2. The IFB set bid opening for 11:00 a.m EST on Novenber 20,

! Two other issues raised in the protest have not been
pursued on appeal and will not be discussed.



2001. The IFB required that all bids were to be placed in a
seal ed envel ope, nmarked and addressed as foll ows:

Attn: Juanita Singletary, Procurenent Departnent
Morgan State University
Washi ngton Service Center Room 107
1700 E. Cold Spring Lane
Bal timore, MD 21251

Bi d For:
Pentridge Apartnent Site and Buil ding Denolition
For
Morgan State University

Project 1D # DCW9017 A
Bid Due Date: Novenber 20, 2001 @11:00 a.m Est

3. The I FB further provides that: “Bidders are solely responsi-
ble for the tinely receipt of their Bids. Late Bids will not
be accepted.”

4. Cleveland’s bid was in an envel ope inside a Federal Express
envel ope. The Federal Express envel ope was marked and ad-
dressed with Ms. Singletary’s nane and address and a | arge
hand witten notation:

Seal ed Bi d Enc?

Pentri dge Apts.

Proj ect No. DCMB9017A
The bid due date and tine® are not included on the Federa
Express envel ope nor are the words “Procurenent Departnent”
i ncluded next to Ms. Singletary’s nane on the Federal Express
envel ope. W do not consider these om ssions to be nateri al
to our decision herein. The Federal Express envel ope was

2 The rest of the word is covered over by a sticker with
bar codes that was placed on the Federal Express envel ope prior to
delivery of the Federal Express envel ope to the Washi ngton Service
Center.

8 The sticker with bar codes that was pl aced on t he Feder al
Express envelope has a deliver date on it. The date is 20
Novenber .



clearly designated as containing a bid for the Pentridge
Apartnments project herein and addressed to Ms. Singletary at
Room 107 at the Washington Service Center.*

5. The Federal Express envel ope containing the C evel and bid was
delivered by Federal Express and received by M. GCerriod
Thomas at the Washington Service Center at 9:04 a.m on
Novenber 20, 2001. M. Thomas works in Room 100 at the
Washi ngton Service Center, a caged mail and package receiving
area which is the first room encountered upon entering the
Service Center. Room 107 is approxi mtely 15 feet away on t he
ot her side of the hall fromthe caged area. M. Thonas si gned
for the bid and anot her package delivered by Federal Express
at the same tine. Because M. Thomas was busy sorting pack-
ages when t he Federal Express person arrived he signed for the
bi d and package and then put them aside on the pallet where
they remained until the bid was pointed out to M. Thomas by
a student assistant. Ceveland's bid was delivered to Room
107 by the student assistant mnutes after the 11:00 a.m bid
due tinme. The O eveland bid was opened and read and was the
| onest of the ten bids received.

6. Bot h Appell ant and C evel and wote to the University concern-
ing the timng and circunstances of Cleveland s bid. By let-
ter dated Novenber 20, 2001, Appellant filed a protest based
on the fact that Cleveland’s bid was late. By letter dated
Novenber 27, 2001, Ceveland argued that it followed the
instructions in the specifications, addressed the delivery
envel ope to the address in the specifications and that the
University accepted the bid by opening it and reading it

al oud.
7. The University Procurenment Oficer initially determ ned that
4 The envelope containing the bid that was inside the

Federal Express envel ope was nmarked and addressed as required by
t he | FB.



10.

11.

Appellant was entitled to be awarded the contract and so
notified Appellant by |letter dated Novenber 28, 2001.
Cleveland' s attorney filed a protest by | etter dated Decenber
3, 2001, arguing, in part, that “even if C evel and Wecking’s
bid were late, which it was not, its bid should have been
accepted as tinely because any delay in delivering the bid was
the fault of MSU, and not C evel and Wecking.”

On the advice of the Ofice of the Attorney GCeneral, the
University investigated the facts relating to the timng of
Clevel and’s bid. As developed at the hearing the record re-
flects that M. Gerriod Thomas was a receiving clerk enpl oyed
by the Purchasing and Property Control Departnent - the sane
departnent that conducted the procurenent activity - and that
his responsibilities included the pronpt delivery of bids or
proposal s that he received. Bids and proposals were not to be
signed for and the carrier was to be directed to Room 107.
The University determ ned, pursuant to COVAR 21.05.02.10B
that Ceveland’s bid would have been tinely but for the
inaction of an enployee of “State personnel directing the
procurenment activity.” The University therefore decided to
award the contract to O evel and.

The University requested the Board of Public Wrks (BPW
pursuant to COVAR 21.10.02.11A to award the Contract to
Cl evel and pending resolution of the Appellant’s protest of
Novenber 20, 2001. The University represented to the BPWt hat
execution of the Contract w thout delay was “necessary to
assure that the Pentridge Apartnents are avail abl e as st udent
housing by the fall of 2003.” Furthernore, the University
stated that if the contract award were stayed pending the
out cone of the protest, the delay in the start of the denoli -
tion work would jeopardize the University's ability to nmake
this student housing avail able by Septenber 2003. At its
nmeeting of Decenber 12, 2001, the BPW concurred with the



University's recomendation and awarded the Contract to
Cl evel and.

12. On Decenber 17, 2001, the University' s Procurenent Oficer
i ssued a final decision pursuant to COVAR 21. 10. 02. 09 denyi ng
Appel  ant’ s protest.

13. G ting COVWAR 21.05.02.10B the Procurenent O ficer found that
“Cleveland’s bid of $788,019 was the | owest bid and, but for
the inaction of the receiving clerk in delivering it until
several mnutes after the deadline, Ceveland s bid would have
been tinely.” Appel lant noted a tinely appeal of this
decision to this Board.

Deci si on
Late bids ordinarily nay not be consi dered. However, thereis
an exception. Herein the Procurenent O ficer correctly determ ned
that Ceveland s bid would not have been | ate but for the inaction
of an enpl oyee of the Procurenent Departnent.
COMAR 21. 05.02. 10B provides in pertinent part that:

Alate bid, late request for nodification, or

| ate request for w thdrawal nay not be consi d-

ered. Upon the witten approval of the Ofice

of the Attorney GCeneral, exceptions nay be

made when a | ate bid, withdrawal, or nodifica-

tion is received before contract award, and

the bid, nodification, or wthdrawal would

have been tinmely but for the action or inac-

tion of State personnel directing the procure-

ment activity or their enpl oyees.
Thus, the prohibition on consideration of late bids is subject to
an exception where the lateness is attributable to State personnel
who either direct the procurenent or are enployed by those who do.
Here the Procurenent Oficer determined that M. Thomas, a
receiving clerk whose duties included direction of the bearer of
bi ds or proposals to Room 107, was enpl oyed by the Purchasi ng and
Property Control Department, the unit that directed the procurenent
at issue herein. The record reflects that Federal Express de-

livered Ceveland’s bid to M. Thomas at 9:04 a.m But for his



inaction in not delivering Ceveland’ s bid until after 11:00 a. m
or his action in signing for and accepting the bid in the first
pl ace rather than directing the Federal Express bearer of the bid
to Room 107, develand s bid woul d have been tinely and the | owest
bid. Therefore, we shall uphold the State’s determ nation that M.
Thomas’ inaction (or inproper action) was the reason why C eve-
land’s bid was late. The record reflects that facts establishing
an exception to the prohibition against consideration of |ate bids
exi st .

Bi dders are primarily responsi ble for choosing the nmethod and
manner in which they transmt their bids to assure their tinely
arrival. Anerican Air Filter Co., NMSBCA 1199, 1 NMSBCA 189 (1984)
at p. 5. Simlarly, the State may not consider a late bid

delivered by a comrercial carrier unless inproper State action is
t he sol e or paranount cause of the |ate receipt. 1d. Thus, alate
bid is not excused if the bidder’s unreasonable action or inaction
is an intervening cause of the bid being delivered late. |Id.

In this appeal, however, the Board has found that it was the
receiving clerk’s failure to properly deliver or properly direct
Cleveland's bid that was the intervening cause of the |ateness.
Even if it is assuned that O evel and shoul d have delivered its bid
directly to Room 107, or should have brought it to the receiving
area of the Washington Service Center nore than two hours before
the bid was due, the bid still would have been tinely but for M.
Thomas’ delay in delivering it to Room 107 or his failure not to
direct the bearer of the bid directly to Room 107. Although the
Feder al Express envel ope was clearly marked as containing a bid and
M. Thomas was an enpl oyee of the Purchasing and Property Control
Department, one of whose responsibilities is to assure pronpt
delivery of bids by directing the carrier to Room 107, the bid was
not received in Room 107 until after 11:00 a.m In other words,
Cleveland’s delivery of the bid to the Washi ngton Service Center
| ess than two hours prior to bid opening could not have been the



i nterveni ng cause of the | ateness because it preceded M. Thonas’
handling of it.

This case differs fromPatco Distributers, Inc., MBCA 1270,
2 VBBCA 1128 (1986), cited by Appellant, where the Board found t hat
the | ateness exception could not apply in the absence of evidence

as to how packages were handl ed and whet her the enpl oyee at issue
was either “State personnel directing the procurenent activity or
their enpl oyees.” Here, by contrast, the record reflects that M.
Thomas i s an enpl oyee of State personnel directing the procurenent
and the record otherw se supports applying the exception. Accord-
ingly the appeal is denied.

Therefore, it is Ordered this day of February, 2002
that the appeal is denied.

Dat ed:

Robert B. Harrison |11
Board Menber

| concur:

Randol ph B. Rosencrantz
Chai r man

Certification

COVAR 21. 10.01. 02 Judicial Review.

A deci sion of the Appeals Board is subject to judicial review
in accordance with the provisions of the Adm nistrative Procedure
Act governing cases.

Annot at ed Code of MD Rule 7-203 Time for Filing Action.

(a) Generally. - Except as otherwi se provided in this Rule or
by statute, a petition for judicial review shall be filed



within 30 days after the latest of:

(1) the date of the order or action of which reviewis
sought ;

(2) the date the adm nistrative agency sent notice of
the order or action to the petitioner, if notice was
required by law to be sent to the petitioner; or

(3) the date the petitioner received notice of the
agency's order or action, if notice was required by |aw
to be received by the petitioner.

(b) Petition by Other Party. - If one party files a tinely
petition, any other person may file a petition within 10 days
after the date the agency mailed notice of the filing of the
first petition, or within the period set forth in section (a),
whi chever is |ater.

| certify that the foregoing is a true copy of the Mryl and
State Board of Contract Appeals decision in MSBCA 2263, appeal of
Bowen and Kron Enterprises, |Inc. under Mrgan State University
Project 1D No. DCMVMB9017A

Dat ed:

Mary F. Priscilla
Recor der



