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OPINION BY BOARD MEMBER HARRISON

Appellant tinmely appeals from a final agency action that
deni ed Appellant’s bid protest regarding the Maryl and Transport a-
tion Authority’'s (Authority) solicitation to Refinish Ceiling
Panel s and Hand Rails within the Fort MHenry Tunnel maintenance
contract.

Fi ndi ngs of Fact

1. The Contract in question is Contract No. FT-990-000-002 to
Refinish Ceiling Panels and Hand Rails in the Fort MHenry
Tunnel (Contract). The Contract has not yet been awarded.
The Contract was advertised on May 29, 2001.
Three (3) addenda were i ssued that nodified the bid docunents.

A pre-bid neeting was held on June 12, 2001.
According to Addendum No. 3 issued on Cctober 31, 2001, bids
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10.

11.

for the Contract were due on Novenber 16, 2001 at 12:00 p.m
The bids were to be received by 12: 00 noon in the “bid box of
t he Maryl and Transportati on Aut hority Adm ni strati on Bui | di ng,
2" Fl oor, located at the Francis Scott Key Bridge, Baltinore,
Ml....” (FSK Main Building).

At 12:00 noon on Novenber 16, 2001, Umesh Murthy, the Deputy
Director of Engineering at the Authority and Keith Duerling,
the Director of Engineering and the Procurenent O ficer for
the Contract, unlocked the bid box at the FSK Main Buil ding
and carried over the six (6) bid packages to the Engi neering
Conf erence Roomon the second fl oor of the Engi neering/ Fi nance
Bui l ding of the Authority.

At that tine the six (6) bids received were publicly opened
and read al oud for everyone present at that tine to hear. The
apparent |ow bidder, at that tinme, was announced to be New
Construction, Inc., and the apparent second |ow bidder was
announced to be Appell ant.

At the end of the bid opening, M. Lou Mavericks, a represen-
tative of Avalotis Corporation (Avalotis) nmentioned that his
conpany had sent in its bid via Federal Express and that he
had verified with Federal Express that it had been delivered
to the Authority’s location at approximately 10:30 a.m M.
Maveri cks was concerned that his bid had not been read al oud.
The Procurenent O ficer notified M. Mvericks that his bid
package had not been found in the bid box and that he woul d
| ook into the matter.

The Procurenment Oficer’s office then received a tel ephone
call from Ms. Donna Dean, an adm nistrative assistant whose
office is |located at the FSK Main Building. M. Dean indi-
cated that she had two (2) packages, which she believed
bel onged in the bid box.

The Procurenent O ficer then visited Ms. Dean at the FSK Mi n
Buil ding. M. Dean had two (2) Federal Express envel opes, one
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from Spensi eri Painting Conpany, Inc. (Spensieri) and one from
Aval otis. As discussed in Findings of Fact 11 - 14, Ms. Dean
i ndicated that the foll owi ng sequence of events had occurred:
the Federal Express delivery person dropped off four (4)
envel opes at her cubicle at the FSK Main Building. M. Dean
asked the Federal Express enpl oyee who delivered the packages
who they were addressed to and the Federal Express enpl oyee
said: “Steve Hurtt (the Authority’'s Real Estate Manager),
Uresh Murthy (the Authority’s Deputy Director of Engi neering),
the Bid Box and Engi neering”.

12. Ms. Dean then delivered M. Hurtt’ s package to him placed the
package entitled “Bid Box” in the bid box! and placed the
ot her two (2) packages in her out box, as she was very busy on
that nmorning and did not exam ne the packages other than to
verify their nanme and |ocation. This sequence of events
occurred before 12: 00 noon.

13. Sonetine after 12:30 p.m, a gentleman cane into the FSK Main
Building and told Ms. Dean he had been tracking his Federal
Express package and that it had never nade it into the bid
box. The gentleman told Ms. Dean that he had been at the bid
opening for the Contract at the Engi neering/Fi nance Buil di ng
and his bid had not been in the bid box at that tine.

14. Ms. Dean then reviewed the two (2) Federal Express packages in
her out box and realized that one of the packages (Avalotis)
m ght have been a bid, as it did have a contract nunber on it
and a “deliver by” tinme onit as well. The second (Spensieri)
package had only the nanme of an individual, the conpany and
the conpany address on it and was addressed as foll ows:

1 The record does not reflect the proximty of the bid box
to Ms. Dean’s cubicle. The Board will assume that Ms. Dean’s
cubicle was in the vicinity of the bid box and that her duties
i ncl uded receiving packages as well as bids and that this was known
by Federal Express personnel who deliver packages and bids to the
FSK Mai n Bui | di ng.
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16.

17.

18.

19.

Engi neeri ng

Maryl and Transportation Authority

Francis Scott Key Bridge

303 Authority Drive

Bal tinore, MD 21222-2200
It was | ater reveal ed that an Engi neeri ng Departnent enpl oyee
had orally advi sed an enpl oyee of Spensieri before the bid to
wite “Engineering” on his bid package and assured hi mthat
this would sufficiently identify it for tinely delivery into
the bid box.
Pursuant to COVAR 21. 05.02.10(B) and t he General Provisions of
the State H ghway Admnistration’s General Provisions for
Construction Contracts 8GP-2.12(b), the Procurenent Oficer
i ssued a determ nation that the bids of Aval otis and Spensi eri
were tinmely received and did not make it into the bid box only
as a result of the inaction of State personnel, and that a
public bid opening of the two bids should be conduct ed.
On Novenber 27, 2001 at 10:30 a.m, the two bids were opened
and publicly read al oud. The apparent |ow bidder for the
conbi ned base bid and option bid at this tinme was identified
as still being New Construction at $5,184,202, and the
conbi ned base bid and option bid of Spensieri at $6,607, 938
was identified as being | ower than Appell ant’s conbi ned bid at
$6, 931, 000 maki ng Spensi eri the apparent second | owest bi dder.
At the second bid opening, Appellant filed a bid protest
| etter dated Novenber 26, 2001 stating in part, as grounds for
its protest, that the two bids should not be opened as: “(1)
Bid submtted subsequent to bid opening date and tine..(3) Bid
opening occurred ten (10) days after original Bid Opening
Date.”
On Novenber 30, 2001, the Procurenent O ficer issued the
Authority’ s final agency decision. In that decision, the
Authority rejected Appellant’s bid protest and determ ned
t hat :



(a) The two bids which had been received
by Authority staff on Novenber 16,
2001 from Avalotis and Spensier
were to be considered tinely re-
ceived, as they had not been in the
bid box only due to the inaction of
the Authority s staff, and that the
bids would also be considered re-
sponsi ve.
Thereafter, Appellant on Decenber 11, 2001 filed its appeal
with this Board. |In its appeal, Appellant contends that the
Aut hority should reverse its action in denying Appellant’s bid
protest and should reject the bids of Spensieri and Aval otis
in evaluating the |owest bid price. The record reflects that
Appellant is also protesting the qualifications and responsi -
bility of the apparent |ow bidder, New Construction. The
Authority is still evaluating that protest and has not yet
i ssued an Agency final decision concerning that protest.
20. Appellant withdrew its request for hearing and the appeal is
decided on the witten record.
Deci sion
Appel  ant recogni zes the limted exception provided i n COVAR
21.05.02.10(B) for bids that “would have been tinmely but for the
action or inaction of State personnel directing the procurenent
activity or their enployees” and cited this exceptioninits Appeal
to the Board. It is Appellants’s contention, however, that bids
received by the Authority from Spensieri and Aval otis do not fal
within this exception because the actions of Spensieri and
Aval otis, not Authority personnel, were the primary causes of the
| at e subm ssion of the respective bids. The Board agrees concern-
ing the bid of Spensieri.?
The Authority does not identify the Engi neering Departnent

2 The conbined bid of Avalotis is the seventh |owest at
$10, 515, 900. The issue concerning receipt of the Avalotis bid is
t hus noot because it is too high to affect Appellant’s third | ow
bid and will not be further discussed.
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enpl oyee who allegedly advised Spensieri to address its bid to
Engi neeri ng or when the conversation took place. For that reason,
the Authority has not shown, and the Board cannot determ ne, that
this anonynous person is indeed “State personnel directing the
procurenent activity or their enployees” for purposes of the late
bi d exception.

We also note that it was neither proper for Spensieri to cal
the Authority to nake a verbal inquiry about the solicitation nor
reasonabl e for Spensieri to rely upon pre-bid oral statenents nade
by the Authority enpl oyees, regardl ess of the identify or status of
t he enpl oyee. Section GP-2.09 of the Maryl and Departnent of Trans-
portation’s “General Provisions for Construction Contracts”
(i ncorporated by reference in the | FB) states:

Any information regarding the requirenents or
the interpretation of any provision of the
General Provisions, Special General Provi-
sions, Specifications or any part of the
bidding documents shall be requested, in
witing, from the procurenment officer, and
delivered no |later than 10 days prior to the
schedul ed date of bid opening. Responses to
guestions or inquiries having any materi al
effect on the bids shall be made by witten
addenda, or by witten notice sent to all
parties prospective bidders. DO NOT MAKE
VERBAL INQUIRIES. (Enphasis in original.)

Any verbal interpretation or oral pre-bid
statenents nade by State enployees or their
representatives shall not be binding upon the
State. (Enphasis added.)

Pursuant to the foregoing, and particularly the requirenents
of GP-2.08 regarding the proper address for miled bids, if
Spensieri had questions regarding the bid, it should have sent
t hose questions in witing to the Authority at |east ten (10) days
prior to the bid. This would allow the Authority to publish its
responses to all bidders to ensure a fair solicitation. Spensier
did not do this, but spoke over the telephone to an Authority



enpl oyee in the Engi neering Departnent.

Even if it is to be assuned that such a conversation took
pl ace, and that Spensieri could bind the Authority to pre-bid oral
statenents, the Engi neering Departnent enpl oyee’ s action does not
satisfy the late bid exception. As noted in Appellant’s appeal,
this Board has held that the State may not consider a late bid
delivered by conmmercial courier “unless inproper State action is
the sole or paramobunt cause of the late receipt.” Anerican Ar
Filter Co., MSBCA 1199, 1 MSBCA § 89 (1984) (citing The Tower
Bui | ding Corp., NMSBCA 1057, 1 MSBCA f 13 (1982)). In Anerican Air
Filter, this Board all owed a bidder to rely on information provi ded

by a State enpl oyee via tel ephone, but only because the | FB di d not
provi de adequate information for the proper delivery of bids.
There, the IFB did not include a room nunber or even a building
nane. 3

In the instant matter, however, the IFBis very specific as to
the precise location for the subm ssion of bids. It states in
conspi cuous bold font that bids “will be received until twelve (12)
Noon on the 16" of November, 2001, in the Bid Box of the
Maryland Transportation Authority Administration Building, 2™

floor, located at the Francis Scott Key Bridge, Baltimore, Md the
work to be performed at Baltimore City.”

Even if it is assuned that an Authority enpl oyee connected
with the procurenent (i.e. State personnel directing the procure-
ment activity or their enployees) directed Spensieri to address its
bidas it did, the enployee’ s action was not the sol e and par anount
cause for the bid' s | ate recei pt as Spensieri did not adequately or
properly identify its bid package. An exam nation of the Federa
Express package containing Spensieri’s bid reveals that there is

8 Even with the m sinformati on gi ven by the State enpl oyee,
t he bi dder could not show that this State action was the paranount
cause of the late receipt of its bid rather than the actions of the
commercial courier.



not hi ng on the package to indicate that a bid is (was) encl osed.
Even i f the envel ope i nsi de t he package contai ned any such mar ki ng,
given that the package was directed to Engineering, wthout any
identification on the outside of the package indicating it was a
bid, the bid s | abel inside woul d not be seen until the package was
ultimately opened by the Engi neering Departnent.

I n Edi son El ectronics Division, Arntec Industries, Inc., Conp.
Gen. Dec. B-202342, June 10, 1981, 81-1 CPD { 478, the Conptroller
Ceneral of the United States found that the fact that a package

containing a bid did not have any exterior identification indicat-
ing that it contained a bid contributed to the bid s |ate receipt
and therefore, rejection, as “there was no indication to alert the
mai | processing personnel that expedited handling was neces-
sary....” Simlarly, as is the case here, inregard to Spensieri an
Aut hority enpl oyee recei ving such a package woul d have no reason to
know that a bid was enclosed or understand the urgency and
i mredi acy of opening it.

Based on the record, the Board cannot determ ne whether Ms.
Dean, identified by the Authority as the adm nistrative assistant
who received the bid of Spensieri, is even authorized to open nmail
addressed generically to Engineering. Even if she was, we would
still conclude that Spensieri’s failure to properly I|abel the
Federal Express package was the paranpbunt reason that its bid was
| at e.

The Authority contends that it was the inaction of M. Dean
that caused the bid of Spensieri to not be placed in the bid box
and that this failure caused the bid to be received late. This
contention inproperly m splaces the responsibility for the proper
subm ssion of bids. Bi dders are responsible for choosing the
met hod and manner in which they transmt their bids. Anerican Air
Filter Co., MSBCA 1199, 1 MSBCA 189(1984) at p. 5. Neverthel ess,
the Authority asserts that Ms. Dean’s failure to place Spensieri’s

bidin the bid box was an i nterveni ng cause of the | ateness. There



is no evidence to support this assertion. Even if the Board
assunmes, as we do, that one of Ms. Dean’s duties was to receive
bids and place them in the bid box such that she is a person
enconpassed by COVAR 21.05.02.10(B) we may not assune that Ms. Dean
woul d have known that the Spensieri’s package contained a bid
because it was not |abeled as such. There is no evidence suggest-
ing that Ms. Dean may have constructively prevented Spensieri (or
its private courier) from placing the bid in the bid box as a
result of her having accepted the Spensieri package. Wwen a bidis
delivered by commercial carrier such as Federal Express and is | ate
it may not be considered unless the inproper State action is the
sol e or paranmount case of the late receipt. The Tower Building
Corp., supra. See also R R Donnelley & Son Conpany, MSBCA 1463, 3
MSBCA 1213 (1989).

In the Agency Report, the Authority attenpts to distinguish
Viron Enerqy Services, MBCA 2122, 5 MSBCA { 463 (1999), a case
cited by Appellant in its Appeal. Although it is true that Viron
is in sonme ways di stinguishable fromthe instant situation in that

the private courier inthat case initially attenpted to deliver the
bidto a different agency within the sane building, it is neverthe-
less illustrative of the Board s |ongstanding policy of strict
enforcement of the tineliness requirenent, even where there is no
direct fault on the part of the bidder. In Viron, the bidder
addressed the bid envelope correctly, but the private courier
initially attenpted to deliver the bid to the wong office. The
Board held the bidder accountable for the courier’s error, noting
that it was ultimately the bidder’s responsibility to nake sure the
bid was delivered to the correct location on tinme. In the instant
matter, we find Spensieri to be at fault for not designating the
proper |ocation for the subm ssion of bids onits package. |ndeed,
it was this failure that caused the bid to not be in the bid box by
t he noon Novenber 16, 2001 deadl i ne.
In the Agency Report the Authority also, as noted above



asserts that the bid of Spensieri woul d have been placed in the bid
box in a tinmely manner were it not for the failure of Ms. Dean to
place the bids in the bid box and the inproper advice given to
Spensi eri by an anonynous enpl oyee. Based on the record, the Board
nmust find that these all eged “actions or inactions” have no wei ght.
We have di scussed the Authority argunment or assertion based on Ms.
Dean above. As to the anonynous Engi neering Departnent enpl oyee,
we find that given the specific and unanbiguous directions
regarding the location for receipt of bids and GP-2.09's prohibi-
tion against verbal inquiries, it was incunbent upon Spensieri to
seek clarification concerning the oral advise received.

Assum ng, arguendo, that these alleged “actions or inactions”
may have contributed in sone fashion to the |l ate receipt of the bid
of Spensieri, the late bid still should not be considered. I n
Anerican Air Filter, supra at p. 5, the Board stated with approval

the position that “a late bid is not excused if the bidder’s
unr easonabl e action or inaction is an intervening cause of the bid
bei ng delivered |l ate, even where the lateness in part is attribut-
able to inproper State action or advice.” (CGting Avantek, Inc.,
Conmp. Gen. Dec. B-185248, February 5, 1976, 76-1 CPD Y 75 and
Enpire Medical Contractors, Inc., Conp. Gen. Dec. B-202141, 81-1CPD
1471.) See also Visar Conpany, Inc., Conp. Gen. Dec. B-208701,
January 31, 1983, 83-1 CPD f100. Conpare |nperial Mintenance,
Conp. Cen. Dec. B-218614, 85-2 CPD 194.

In this case and assum ng argquendo that Ms. Dean was aut ho-
rized to accept bids and place themin the bid box as one of her

official duties and that the anonynous Engineering Departnent
enpl oyee was involved in the Authority’s procurenent process, the
failure of Spensieri to address the bid to the specific bid box
address, conmpounded by the failure of Spensieri to in any fashion
| abel the Federal Express package to indicate that a bid was
encl osed, was the paranount cause for the untinely receipt of the
bi d, superceding any alleged action or inaction by the Authority.
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Accordingly, the appeal as to the opening of the late bid of
Spensieri is sustained. Therefore, it is Ordered this day
of February, 2002 that the appeal is sustained.

Dat ed:

Robert B. Harrison |11
Board Menber

| concur:

Randol ph B. Rosencrantz
Chai r man

Certification
COMAR 21. 10. 01. 02 Judicial Review.

A deci sion of the Appeals Board is subject to judicial review
in accordance with the provisions of the Adm nistrative Procedure
Act governing cases.

Annot at ed Code of MD Rule 7-203 Time for Filing Action.

(a) Generally. - Except as otherwi se provided in this Rule or
by statute, a petition for judicial review shall be filed
within 30 days after the |latest of:

(1) the date of the order or action of which reviewis
sought ;

(2) the date the adm nistrative agency sent notice of
the order or action to the petitioner, if notice was
required by law to be sent to the petitioner; or

(3) the date the petitioner received notice of the
agency's order or action, if notice was required by |aw
to be received by the petitioner.

(b) Petition by Other Party. - If one party files a tinely
petition, any other person may file a petition within 10 days
after the date the agency mailed notice of the filing of the
first petition, or within the period set forth in section (a),
whi chever is |ater.
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| certify that the foregoing is a true copy of the Mryl and
State Board of Contract Appeals decision in MSBCA 2260, appeal of
K & K Pai nting and Construction Co. under Maryland Transportation
Aut hority No. FT-990-000-002.

Dat ed:

Mary F. Priscilla
Recor der

12



