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OPI NI ON BY BOARD MEMBER HARRI SON ON RESPONDENT’ S MOTI ON TO DI SM SS

Respondent, Maryl and St at e Depart nent of Educati on, Di vi sion of
Rehabi litati on Services (DORS) has noved to di sm ss Appellant’s claim
based upon Appellant’ s al l eged failure to provide atinely Notice of
Cl ai mand Cl ai mt o DORS. Specifically, DORS asserts that Appell ant
failedto provideawittennoticeof its claimwthin 30 days of when
t he basis of such clai mwas known, or shoul d have been known, to
Appellant and if it provided a timely Notice of Claim Appellant
thereafter failed to file a tinmely Claim

Fi ndi ngs of Fact

1. Appel | ant asserts that DORS breached t he capti oned Contract by
refusing to pay Appel | ant under the Esti mated Quantities Cl ause
of the Contract for net | osses of $169, 500 al | egedl y i ncurred by
Appel | ant during the period August 1, 1999 to July 31, 2000.

2. On July 20, 1999, DORS entered intothe captioned Contract with



Appel l ant. The termof the Contract i s August 1, 1999 t hr ough

June 30, 2002. The services to be provided under the
Contract are per the specifications and ternms in Request
for Proposal (RFP) #99-154. Under the Contract and RFP,
Appel | ant agreed to operate and nmanage the Cafeteria and
Food Cart at the Maryland Rehabilitation Center (Center)!?
and to adm ni ster DORS' s food services training vocati onal
rehabilitation pro-gram

3. Appel l ant was notified of the tinme period for filing a
Notice of Claim and Claim as required by Maryland | aw,
t hrough Paragraph 9 of the Contract. Paragraph 9 of the
Contract titled DI SPUTES (enphasis in original) provides in
rel evant part: “This contract shall be subject to the
provi sions of State Finance and Procurenent Article, Title
15, Subtitle 2, Annotated Code of Maryl and, and COVAR 21. 10
(Adm nistrative and Civil Renedies).” These |laws require

filing of a Notice of Claimand a Claimwi thin specific tinme

frames with the Procurenent O ficer. The RFP i ncl uded a sanpl e

agreenment where notices to DORSwere to be sent to Ms. Marilyn

Fountain with copies to Ms. Sue Schaffer, DORS Director of

Busi ness Support Services. Neither isthe Procurenent Oficer.

The Procurement Oficer for this Contract was Ms. Norma Scal f.
4. On Novenber 11, 1999, Martin P. Caw ey, Regional Vice

Presi dent for Appellant wote a letter to Ms. Sue Schaffer,

DORS Director of Business Support Services. DORS received

L The Maryl and Rehabilitation Center is now known as the
Wor kf or ce and Technol ogy Center. Appel | ant has conti nuously been t he
oper at or and manager of the cafeteriaat the Center since 1972, under
succeedi ng corporate identities.
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the letter on or about Novenber 19, 1999. M. Caw ey
asserted that Appellant had experienced significant |oss
since August of 1999 because the student census count at
the Center had dropped and the parties had deviated from
the original ternms of the Contract. He stated that the
responsi ble course was to return to financial provisions
specified in the Contract even if Appellant m ght not be
able to earn what it expected. He further stated that
starting with the Novenber billing Appellant would follow
the terns of the agreenent and bill the rate nmeal of $5.36
for each meal served, cash sales would be credited to the
i nvoice for each billing period, and cash sales would be
counted the same as student meals.

5. On or about Decenmber 9, 1999, Ms. Schaffer replied to M.
Cawl ey’ s November 11, 1999 letter. She disputed his
statements that the terns of the Contract had been devi at ed
fromand rejected his proposed changes to the Contract.

6. By July 31, 2000, Appellant and DORS reached an agreenent
to nodify the Contract and on Septenber 5, 2000, Appell ant
executed a witten nodification of the Contract? which
nmodi fied the food price structure and the weekend neal s
service. Al'l other terms of the Contract remained the
sanme. The all eged net | osses of $169, 500 for t he peri od August
1, 1999 to July 31, 2000 were not addressed.

7. For all times relevant to this Contract and the Mdtion to
2 The St at e had previously executed t he nodi fi cati on on August
3, 2000.



Dismss Ms. Norma Scalf has been the appropriate Procure-
ment Officer for DORS to receive a witten Notice of
Contract Claimand a Contract Claim

On June 14, 2001, Ms. Scalf received a letter from Appel -
| ant’ s counsel dated June 12, 2001 and addressed to Ms.
Scalf as Procurenment O ficer. The letter references COVAR
21.10. 04.02(B) and states that Appellant is providing
additional witten notice of a claim of nonies due and
owi ng to Appellant. It contains an explanation of the
claim including reference to paragraph 18 of the Contract
concerning variations in estimted quantities. The letter
contains the alleged amount of the claim ($169,500) and
Appellant’s allegations of facts upon which the claimis
based. Included as attachnents are the Novenber 11, 1999
and Decenber 9, 1999 correspondence between M. Cawl ey and
Ms. Schaffer that Appellant relies upon to substantiate the
claim The letter also includes as an attachnment a
certification of Appellant’s Vice President and General
Counsel certifying that the claim mde to the “Maryl and
Departnment of Education Procurenment Section is in good
faith, the supporting data are accurate and conplete and
the amount requested accurately reflects the Contract
adjustnment for which | believe the procurenent agency is
liable.”

The Board finds that this June 12, 2001 letter is the first
and only Notice of Claim or Claimreceived by the DORS
Procurement Officer. On August 16, 2001, the DORS

Procurement Officer dism ssed Appellant’s Contract Clai mas



untinely filed.
Deci si on
This Board, consistent with its charge to conduct expedi -
tious and inexpensive resolution of appeals, wll entertain
motions to dism ss which the Board refers to as notions for
sunmary di sposition because the Board is an Article Il executive
branch agency and not an Article Il Court. See Cherry Hill

Construction, Inc., MSBCA 2056,5 MSBCA  459(1999). DORS, as

t he noving party, has the burden of showi ng an absence of any
genui ne issue of material fact. See, e.qg., Mercantile Club,

Inc. v. Scheer, 102 M. App. 757(1995), and the Board wll

resolve all inferences in making a decision on the Mdition in
favor of the Appellant, the party against whom the Mtion is
directed. See, e.qg., Honaker v. WC. and AN. Mller Dev. Co., 285

Ml 216(1979). Applying such standards and for the reasons that foll ow,
the Board will grant DORS Mdtion to Disniss.

State procurenment contract <clains are subject to an
exclusive statutorily prescribed admnistrative disputes

resol ution procedure. McLean Contracting Co. v. Maryland

Transportation Auth., 70 Md. App. 514(1987), cert. denied, 310

Md. 130(1987). This process presently is set forth in Ml. State
Fin. & Proc. Ann. Code (SF&P) 88 15-215, et seq. (2001 Vol.) and
has been i mpl enented i n the Code of Maryl and Regul ati ons ( COMAR)
at 21.10.04 for contract clains.

SF&P 88 15-217(b) requires that a witten notice of a bid
protest or a contract claim nust be filed within the tinme
requi red under regulations adopted by the primary procurenent
unit responsible for the procurenent. This statute has been

i npl emented by regulation pronulgated by the Board of Public



Works at COVAR 21.10.04 for contract clains. Specifically,
under COVAR 21.10 .04.02A, unless a lesser period is prescribed
by Iaw or by contract “a contractor shall file a witten notice
of a claimrelating to a contract with the appropriate procure-
ment officer within 30 days after the basis for the claimis
known or should have been known. . . 7 The requirenments of the
current statute and regulation are mandatory.

Toinitiate a contract claim a contractor nust file witten
notice of its claimwith the appropriate procurenment officer
within 30 days after the basis for the claimis known or should
have been known, whichever is earlier. SF&P 8§ 15-217 (b); COVAR
21.10.04. 02. A Next, the contractor nmust submt a witten ex-
pl anation of its claimw thin 30 days after subm tting notice of
its claim COMAR 21.10.04.02.B. COVAR 21.10.04.02.C provides
that notices of claimand clains not filed within the required
time periods “shall be dism ssed.”

Wth respect to the issue here, the regulatory inpl enment a-
tion of SF&P § 15-217(b) for contract clains, COVAR 21.10.04. 02,
permits a contractor to first file a notice of claim and to
separately file, within 30 days after the notice, the substan-
tive contents of the claim although the notice of claim and
claimmy be filed contenporaneously. The substantive contents
of the claimnust include an expl anation of the claim including
reference to all contract provisions upon which it is based; the
ampunt of the claim the facts upon which the claimis based;
all pertinent data and correspondence that the contractor relies
upon to substantiate the claim and a certification by a senior
official, officer, or general partner of the contractor. The
certification nust state that to the best of the person’s

know edge and belief, the claimis made in good faith, support-



ing data are accurate and conplete, and the anount requested
accurately reflects the contract adjustnent for which the person
believes the procurenent agency is liable. Therefore, the
regul ati ons for subnmission of clains provide separately for
notice of claimand for the claimitself. These regul ati ons
require (1) that both the notice of claimand the claimitself
must be in witing and (2) prescribe separate tinme periods for
filing each.

Wth respect to a notice of claim COVAR 21.10.04.02. A and
C provide:

A. Unless a |l esser period is prescribed
by law or by contract, a contractor shal
file awitten notice of aclaimrelating to
a contract with the appropriate procurenment
officer within 30 days after the basis for
the claim is known or should have been
known, whichever is earlier.

C. A notice of claim ... that is not
filed within the tinme prescribed in Regul a-
tion .02 of this chapter shall be dism ssed.

COVAR 21.10.04.02. A thus requires that a contractor nust
file a notice of claim within a prescribed tine. COVAR
21.10.04.02.C further provides that the consequence of non-
conpliance is that the claimnust be dism ssed, i.e., it cannot
be considered on its nerits wunder the statutory disputes
resol uti on process. The pro-curenent officer’s consideration of
the claimon its nerits nmust be preceded by a tinely filing of
the notice of claimand claim

The State procurenent regulations set forth in COMAR Title
21, which were adopted pursuant to statutory authority, have
“the force and effect of law.” Maryland Port Adm nistration v.

John W Brawner Contracting Co., Inc., 303 Md. 44, 60(1985).




The current statute mandates that the contractor “shall”
fileatimly witten notice of claim By providing a procedure
for clains by contractors against the State, the GCeneral
Assenbly has granted a waiver of its sovereign inmunity. That
wai ver, contained in Md. State Gov't. Code Ann. (SG 88 12-201
et seq. (1999) and SF&P 88 15-215, et seq. (2001), is linmted
and condi tional .

Prior to 1976, the common | aw doctri ne of sovereign inmunity
precluded contractors from suing the State. The State enjoys
immunity fromsuit unless that imunity is waived as a matter of
public policy. See, e.q., Departnent of Nat. Resources V.

Wel sh, 308 Md. 54, 58-60 (1986); Calvert Associates v. Depart-

nment of Enploy. and Soc. Servs., 277 M. 372 (1976). In 1976,

the Maryl and Legi sl ature enacted a limted waiver of the State’s
immunity, allowing a contractor to sue the State based on a
written contract with the State executed by an authorized State
official or enployee. See MI. Ann. Code Art. 41A, 8 10A (now
codified at SG 8§ 12-201 (1999)). In 1981, the Legislature
further limted its waiver of immunity by requiring a contractor
to conply with, and exhaust, an adm nistrative dispute resol u-
tion procedure prior to judicial review in a circuit court.?3

McLean Contracting, supra 70 Md. App. 514 at 526. As a prereq-

uisite to the State’s waiver, statutes and inplenenting regul a-
tions have required a contractor to submt a tinely witten
notice of its claim For this reason, the State’s waiver of its
immunity is not effective unless a contractor submtted a notice

of its claimw thin the mandatory time peri od.

s The Legi sl ature created the Departnment of Transportation
Board of Contract Appeal s by Ch. 418, Acts of 1978, effective July 1
1978. Subsequently, the Legi sl ature replaced the Transportation Board
withthe statew de MSBCA by Ch. 775, Acts of 1980, effective July 1,
1981.



Only the Legislature, (or the Executive Branch or Board of
Publ i c Works, acting through del egati on), can extend, expand, or
nodify the limts placed on the State’'s sovereign imunity.
Departnment of Public Safety v. ARA, 107 M. App. 445, 460
(1995), aff’'d, ARA v. Dept. of Public Safety, 344 M. 85

(1996). This Board has no authority to extend, expand, or
nmodify the State’'s waiver of sovereign immunity to include
claims not filed within the required time period. The Board's
jurisdiction cannot extend beyond what has been expressly
conferred upon it. University of Maryland v. ME Inc./NCP
Architects, 1Inc., 345 Ml. 86 (1997). Mor eover, absent a

| egi slative waiver, suit does not lie against the State or any

of its agencies. Dept. of Public Safety v. ARA 107 M. App. at
457. As with any statute in derogation of the common |law, a
wai ver by the Legislature of the State’ s sovereign i nmunity nust
be strictly construed. See Central Collection v. DLD, 112 M.
App. 502, 513 (1996); see also Sinpson v. More, 323 M. 215,
228 (1991); Loewi nger v. Prince George's Co., 266 M. 316, 317
(1972); Richv. City of Baltinore, 265 Md. 647 (1972). Further-

nore, State agencies may not wai ve sovereign inmunity. Dept. of

Nat ural Resources, supra 308 Md. at 60. Also, Maryland’'s courts
have declined to abrogate sovereign immunity by judicial fiat.
Id. at 59. Wt hout |egislative authority to do so, a State
agency, this Board, or a Court may not ignore the 30-day
deadline for filing a notice of claim

Contract claim cases are not the only nmatters subject to
strict enforcenment of statutory deadlines. Maryland courts have
held, in a variety of circunstances, that notice filing require-
ments are statutory prerequisites to the State’'s waiver of
sovereign immunity. For example, in Sanmuels v. Tschechtelin,

135 Md. App. 483 (2000), the Court of Special Appeals determnm ned
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t hat the one-year deadline for filing suit under a non-procure-
ment contract was a condition precedent to suit. Simlarly, in

Sinpson v. Moore, 323 M. 215 (1991), the Court of Appeals

determ ned that the filing of a claim within 180 days of an

accident is a statutory prerequisite to an action under the

Maryl and Tort Clainms Act. See also, Haupt v. State, 340 M.
462, 470 (1995). Further, Kennedy Tenporaries v. Conptroller of

the Treasury, 57 M. App. 22(1984) held that a State agency

could not waive a filing deadline or requirenment inposed by
regul ati on pursuant to clear statutory authority.

It is abundantly clear that the State’s common [ aw i nmunity
bars suit against the State by contractors unless that inmunity
has been waived. The State waived its immunity, in a limted
fashion, in SG 8§ 12-201 (1999) and SF&P § 15-215, et seq.
(2001). That waiver, however, is only effective if a tinely
witten notice of claimis filed as required by SF&P 8§ 15-217(b)
(2001), and COVAR. Because the State’'s immunity has not been
wai ved in cases of tardy notices of claim dism ssal of such
matters i s mandatory.

In 1988, the General Assenbly restructured the General Pro-
curement Law as it applied to contract claim subm ssions. The
revised statute required that a tinmely claim instead of a
“tinmely demand,” be submtted pursuant to admnistrative
pr ocedur es. Furthernmore, the legislature left it to the
procuring agency to determ ne the proper tinme to file a notice
of claim See SF&P 815-217(b) (1995) (provision was |ater
altered effective October 1, 1996 as set forth in 2001); see
also Cherry Hill Constr., Inc., MSBCA 2056, 5 MSBCA 1459(1999)
(finding that 8§ 15-217(b)(1995) provided that a notice of

contract claim nust be submtted within the time provided by

adm ni strative regul ation or be dism ssed). In response tothis

10



statutory delegation of authority, the Board of Public Wrks
t hrough promul gati on of COVAR 21. 10.04.02 i nplenmented a 30-day
deadline for the filing of a notice of claimin 1989.

As noted, this Board has previously determ ned that the 30-

day COMAR notice of claim deadline involves a jurisdictiona

limt. In Cherry HilIl Constr., Inc., supra 5 MSBCA Y459 at p.
13, this Board determ ned that the regul atory 30-day requirenent
for filing a notice of a claimwas jurisdictional. Mor eover
contract clainms for which notice was not submtted during the
regulatory tinme period are to be dism ssed for |ack of subject
matter jurisdiction w thout consideration of prejudice to the
State. 1d. at pp. 15-16. That was the situation in 1995. COVAR
21.10.04.02 still remains ineffect, unchanged in any nmaterial way and
under the facts of this appeal dism ssal is required.

Appel | ant asserts that on Novenmber 11, 1999, three nonths
after the Contract began, it provided witten notice to DORS
“signaling” a variance below estimted quantities in the
agreenent and that adjustnents nust iimmediately be mde.
However, Appellant’s Novenber 11, 1999 letter was not a notice
of claimas required by COMAR 21.10.04.02. It was not sent to
DORS' s Procurement Officer. The letter does not notify DORS to
expect a contract claim it does not request resolution by the
Procurenent O ficer; and does not demand $169, 500. 00. The
letter was sent to Ms. Sue Schaffer, DORS Director of Business
Support Services. Ms. Schaffer has never held the position of
Procurement Officer nor was she authorized under Maryland [ aw to
accept a notice of contract claims.

However, wunder the Contract M. Schaffer was a person
designated to receive copies of notices. We shall assune
wi t hout deciding that the Novenber 11, 1999 |letter was a demand

by a party for an equitable adjustnment under the Variations in
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Estimated Quantities Clause, Paragraph 18, of the Contract. As
such it was a notice Ms. Schaffer was to receive a copy of. M.
Caw ey’ s Novenber 11, 1999 letter states that in the first three
nont hs of the Contract Appellant had experienced significant
| oss because the student census count at the Center had dropped
and the parties had deviated from the original ternms of the
Contract. He proposed that Appellant and DORS return to
financi al provisions specifiedin the Contract even if Appell ant
m ght not be able to earn what it expected. He further proposed
that starting with the Novenber, 1999 billing, Appellant follow
the terns of the agreenent, bill all nmeals served at $5.36
credit cash sales to DORS, and count cash sales the sane as
student neal s. In a Decenber 9, 1999 witten response to M.
Cawl ey’s letter, Ms. Schaffer disputed his assertions that the
parti es had deviated fromthe terns of the Contract. She argued
that the Contract had been foll owed and rejected his proposed
terms as unacceptable. In effect, she declined to honor his
request for an equitable adjustnment based on the Variations in
Esti mated Quantities Clause as set forth in Paragraph 18 of the
Contract. Thus upon receipt of the Decenmber 9 response from
DORS' , Appellant had 30 days within which to file a notice of
claimw th the Procurenent Officer.

Bet ween DORS recei pt of the Novenmber 11, 1999 l|letter and
July of 2000, Appellant and DORS representatives engaged in
negotiations. By July 31, 2000 Appel |l ant and DORS had reached an
agreenent and a nodification of the Contract was fully executed
by Septenber 5, 2000. Under the nodification, the Contract was
nodi fied to change the food price structure and the weekend
meal s service. Al'l other terms of the Contract remained the
sane. The nodification did not address the alleged net |osses

of $169,500 for the period August 1, 1999 to July 31, 2000,
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i.e., the claimat issue in this appeal. Between Septenber 5,
2000 and June 13, 2001, DORS did not further comrunicate in
witing with Appellant about the Contract or receive any claim
for nmoni es owed. Receipt by the Procurenment O ficer on June 14,
2001 of the letter of June 12, 201 constituted the only notice
of claimand claimat issue in this appeal.

The June 12, 2001 letter clearly shows that by Novenber 11,
1999, Appellant knew or should have known it had the basis for
a claim Thus, fromthat date, it had 30 days to file a notice
of claimwth the DORS Procurenment Officer which it did not.
Even if the Novenber 11, 1999 letter is considered to be a
notice of claim Appellant did not submt aclaimuntil June 12,
2001, al nost 600 days beyond the required 30 day tinme period for
documenting a claimfollowing the filing of a notice of claim

The June 12, 2001 letter to Ms. Norma Scalf is the only
witten material from Appel |l ant which purports to be a notice of
claimor a claim The letter references COVAR 21.10. 04.02, the
notice of claimprovision for initiating a contract di spute. The
| etter contains an expl anation of the claim including reference
to the Contract provision upon which it is based, Paragraph 18
of the Contract concerning the Variation in Estimted Quantities
Clause. It contains the alleged ampunt of the claim and the
facts upon which the claimis based and includes the November
11, 1999 and Decenber 9, 1999 letters between M. Cawl ey and Ms.
Schaffer, which Appellant relies upon to substantiate the claim
The letter includes the required certification of the Vice
Presi dent and General Counsel for Appellant. Al t hough the
letter states “this letter is to provide you additional witten
notice of a claimof nonies due,” it is in fact the first and
only witten notice of claimto the DORS Procurenment Officer.

The June 12, 2001 letter is the only witten correspondence

13



fromAppellant to the DORS Procurenent O ficer contending to be
a notice of claimand the only letter to include the el enments of
a claimrequired by Maryland law. Earlier correspondence was
sent to DORS enployees other than the Procurement O ficer and
failed to include informati on required by Maryland law to give
DORS notice of a claimor to docunent a contract claim

Furthernmore, the June 12 letter itself suggests that the
notice of claimand claim my be untinely. The letter acknow -
edges that under COMAR that the written notice of claimis to be
filed within thirty (30) days after the basis of the claimwas
known or should have been known. Despite such adm ssion,
Appel  ant argues that the dispute resolution process should be
preserved because DORS failed to properly advise Appellant of
the time period to file a notice of claimand claimas required
by COMAR. However, it is undisputed that the Contract contai ned
the dispute resolution provisions required by regulation. A
review of those provisions would have advi sed Appellant of the
time period for filing a notice of claim Par agraph 9 of the
Contract, titled DISPUTES (enphasis in original) states in
rel evant part: “This contract shall be subject to the provisions
of State Finance and Procurenment Article, Title 15, Subtitle 2,
Annot at ed Code of Maryl and, and COVAR 21.10 (Adm nistrative and
Civil Renedies).” The dispute |anguage in the Contract is
preci sely the wordi ng mandated by COVAR 21.07.01.06. Although
this section provides two options for dispute | anguage, a short
and long form the language in this Contract is the permtted
short form This mandatory contract provision notified Appel-
| ant of the statute and regul ati ons whi ch woul d govern di sputes
under the Contract.

The facts denonstrate that Appellant conmmenced this action

no earlier than June 14, 2001 when the DORS Procurenent
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O ficer, Norma Scalf, received the June 12, 2001 letter from

Appel l ant’ s counsel . Furthernmore, the record reflects that

Appel  ant had known the basis of the claim since Novenber 11,

1999. Since Appellant’s notice of claim and claimwere thus

not tinely filed this Board is divested of subject matter

jurisdiction pursuant to SF&P 15-217(b) and COMAR 21. 10. 04. 02C.
Therefore, it is Ordered this day of

that the appeal is dism ssed for |lack of jurisdiction.

Dat ed:

Robert B. Harrison |1
Board Menber

| concur:

Randol ph B. Rosencrantz
Chai r man

Certification
COMAR 21.10.01.02 Judicial Review.

A deci sion of the Appeal s Board i s subject tojudicial reviewin
accordance with the provi si ons of the Adm ni strative Procedure Act
governi ng cases.

Annot at ed Code of MD Rule 7-203 Tine for Filing Action.

(a) Generally. - Except as ot herwi se providedinthis Rul e or by
statute, apetitionfor judicial reviewshall befiledwthin 30
days after the | atest of:

(1) the date of the order or action of which reviewis
sought;

(2) the date the adm nistrative agency sent notice of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

(3) thedatethe petitioner received notice of the agency's

15



order or action, if notice was required by law to be
received by the petitioner.

(b) Petition by Other Party. - If one party files a tinmely
petition, any other personmy file apetitionwthin 10 days
after the date the agency nmail ed notice of thefiling of the first
petition, or wwthinthe periodset forthin section (a), whichever
is later.

| certify that the foregoingis atrue copy of the Maryl and State
Board of Contract Appeal s deci sion in VMSBCA 2253, appeal of Morrison's
Health Care, Inc. under Maryl and State Departnent of Educati on,
Di vi sion of Rehabilitation Services Contract No. RO0B9000088.

Dat ed:

Mary F. Priscilla
Recor der
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