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Deci si on _Sunmmmary:

Bid Protest - Tineliness - Aprotest fil ed nore than seven (7) days after a
pr ot est or knewor shoul d have known of the grounds for protest is | ate and
the Board is without jurisdictionto hear the appeal fromthe deni al of the
pr ot est .
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CONSIDERED "OFFICIAL TEXT" OF THE DECISION OF THE MARYLAND STATE BOARD OF CONTRACT APPEALS, NOR SHOULD
IT BE REFERENCED OR GIVEN ANY LEGAL STATUS. A COPY OF THE FULL AND COMPLETE DECISION SHOULD BE
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BEFORE THE
MARYLAND STATE BOARD OF CONTRACT APPEALS

In The Appeal of ALLI ANCE )

ROOFI NG & SHEET METAL, | NC. )
) Docket No. MSBCA 2251
Under DGS Project No. )
MJ- 000- 001- 001 )

APPEARANCE FOR APPELLANT: Joel S. Rubinstein, Esq.
Bell, Boyd & Lloyd, PLLC
Washi ngt on, MD

APPEARANCE FOR RESPONDENT: John H. Thornton
Assi stant Attorney Ceneral
Balti nore, MD

APPEARANCE FOR | NTERESTED PARTY: Frank Kol | man, Esq.
(Krupni k Brothers, Inc.) Kol | man & Saucier, P.A.
Balti nore, MD

OPI NI ON BY BOARD MEMBER HARRI SON

Appel | ant tinmely appeal s the denial of its bid protest which was
deni ed on tineliness grounds. For the reasons that foll owthe Board
concl udes that the protest was not tinely and dism sses the appeal.

Fi ndi ngs of Fact
1. On May 16, 2001 DGSissued Invitationto Bid No. 0011 T812751 (1 TB)
for replacement of a roof of the Upper Shore Community Ment al

Heal th Center, DGS Project No. MJ 000-001-001 (Project).

2. The | TBrequested prices for a Base Bid and an Alternate No. 1.

The scope of work for the Base Bidincludedthe application of
acrylic paint to be applied to a cupol a.
3. Alternate No. 1 provided:

“Delete acrylic paint system Addinstallation of
"Liquid Siding coatingsystemas manufactured
and installed by Procraft, with twenty-five (25)
year warranty.

4. Prior tothe deadline for recei pt of bids no one protested agai nst



5.

6.

7.

any of the provisions of the |ITB.

The I TB al so provided in pertinent part:

2.2 PAINT MATERI ALS, GENERAL

* * *

B. Material Quality: Provide manufacturer’s
best-quality paint material of the various
coating types specified. Paintmateri al
cont ai ners not di spl ayi ng manuf acturer’s
product identificationw || not be accept -
abl e.

1. Proprietary Nanmes: Use of manuf ac-
turer’s proprietary product nanmes to
desi gnate colors or material s i s not
i ntended to i nply that products naned
arerequiredto be usedtothe exclu-
si on of equi val ent products of other
manuf acturers. Furni sh manufacturer’s
material data and certificates of
performance for proposed substitu-
tions.

The General Conditions provided in relevant part:

The ternms “or equal ,” and “approved equal " are
used as synonyns t hroughout t he specifications.
They areinpliedinreferenceto all manufactur-
ers or products in the specifications unless
ot herwi se stated. The Departnment is the final
judge as to equality. The Departnent does not
represent or warrant under any circunstances t hat
there exi sts an equal to any i temspecified or
t hat an equal is readily available, evenif the
wor ds “or equal” are used inthe specifications.

The deadl i ne for recei pt of bids was 10:30 a.m on July 19, 2001,

and bi ds were opened at that tinme.

Bi ds were received from

Appel l ant and the interested party (Krupni k) anong others.



10.

11.

12.

The | ow bi dder for the base bid plus Alternate No. 1 was Krupni k
at $594, 130. 00. The | ow bi dder for the base bid only was Appel -
l ant at $587, 000. 00.

Bi ds were avail abl e for public inspectioninmediately after bid
openi ng.

From bi d opening on July 19, 2001 through August 19, 2001,
Appel | ant made no request to revi ewt he bi ds and nade no i nquiries
to the Procurenent Officer.

On August 20, 2001 Appellant called the Procurement O ficer
regardi ng t he status of the award and was i nformed t hat Krupni k
woul d be awarded the contract with Alternate No. 1.

On August 21, 2001 Appellant filed its protest.

The protest stated:

W refer youto the project manual, section 01230
ALTERNATES, 3.1 SCHEDULE OF ALTERNATES, A ALTER-
NATE NO. 1: “Delete Acrylic Paint System Add
installationof "liquidsiding coatingsystemas
manuf actured and installed by Procraft, with
twenty-five (25) year warranty.” Accordingto
STATE PROCUREMENT REGULATIONS, Title 21, Subtitle
04, Chapter 1.02. Astates “Specifications may not
be drawn i n such a manner as to favor a single
vendor over ot her vendors.” Continuingin Chap-
ter 1.04, “The procurenent officer or his
desi gnee shal | be responsi bl e for review ngthe
specifications for content, clarity, and com
pl eteness and to i nsure that the specificationis
nonrestrictive.” (Enphasi s added.) W cl ai mt hat
ALTERNATE NO. 1is proprietary andrestrictive.
Furthernmore, Procraft declinedto bidthe pro-




ject. This created a situation where the bidders
were conpell ed to guess at a priceinorder to
have a valid, responsive bid.

Qur renedy for the protest is to decl are ALTER-
NATE NO. 1 as non-conform ng to regul ati ons and
non-responsi ve. Award the contract to Al liance
Roof i ng & Sheet Metal, Inc., the |l owest respon-
sive bidder.

13. By deci sion dated Septenber 7, 2001, the Procurenent O ficer
deni ed the protest as untinely on the grounds t hat t he bases for
the protest, the all eged proprietary nature of the specification
for liquidsidingandthe all eged fact that Procraft woul d not
furni sh Appel |l ant wi th a quote, were apparent to Appel | ant before
t he deadl i ne for recei pt of bids, yet the protest was not fil ed
until approxi mately August 21, 2001, thirty days after the July
19, 2001 due date for receipt of bids.

14. The Procurenent O ficer’s decisionwas received by Appel | ant on
Sept enber 7, 2001 and on Septenber 12, 2001 Appel lant filed a
timely appeal with this Board.

15. On Novenber 9, 2001, Respondent fil ed an Agency Report and Moti on
toD smssontineliness grounds. Appel |l ant responded t hereto on
Novenmber 29, 2001. No party requested a hearing.

Deci si on
The l etter of appeal tothis Board al |l eges that t he protest was
ti mely under COVAR 21. 10. 02. 03( A) because the al |l eged proprie-tary
nature of the | TB was “not apparent . . . until the bid was due.”

Appel | ant has asked the Board to “decl are Al ternate #1 as non-conform

ing toregul ati ons, and non-responsive andto award the contract to

Appel | ant Roofing & Sheet Metal, Inc., the | owest responsive bi
Respondent contends that: (1) the protest against the terns of the

| TB was unti nely under COVAR 21. 10. 02. 03(A); and (2) t he protest was

unti nmely under COVAR 21. 10. 02. 03(B) assum ng arguendo t hat t he al | eged

4

dder.”



deficiency inthe | TBwas not apparent until bi ds were opened; and t hus
t he Board | acks jurisdiction to consider the appeal fromsuch an
untinmely protest. W agree with the Respondent.

Appel | ant conplainedinits protest that: (1) Alternate No. 1
substituting liquid siding for acrylic paint amunted to an
i nperm ssibly restrictive specificationinthat only one source for
l'iquidsidingexists; and (2) prior tosubmtting a bid Appell ant was
unabl e to obtain apricefromProcraft, theliquidsidingsupplier
named i n t he speci fication as havi ng an accept abl e product because
Pocraft declined to bid on the Project.

Appel | ant knew or shoul d have known before the deadline for
recei pt of bids onJuly 19, 2001 of both grounds for the protest it
finally filed a nonth | ater on August 21, 2001. Alternate No. 1
clearly says: “Add installationof "Liquid Siding coatingsystemas
manuf actured and installed by Procraft . . . .” Therefore, even
assum ng arguendo that the ITBIlimted bidders to a single supplier or
product, it woul d al so have been cl ear onthe face of the ITBthat this
product or supplier was required. An objectionto that requirenment had
to be filed before the deadline for receipt of bids. COVAR
21.10.02.03(A). In addition, by its own adm ssi on Appel | ant knew
bef ore t he deadl i ne for recei pt of bids that Procraft declinedto give
Appellant a bid for the Project. Therefore, Appellant was requiredto
protest on that ground before the deadline for recei pt of bids. COVAR
21.10.02.03(A).

Since no protest was fileduntil after bid opening, the protest
was | at e and may not be consi dered. COVAR 21.10.02.03(C); EMB Laundry,
Inc., MSBCA 2136, 5 MSBCA 1467(1999); W | banks Technol ogi es Corp.,
MSBCA 2066, 5 MSBCA 1440 (1998); Bruce D. Royster, MSBCA 1968 & 1969,
5 MSBCA 1406(1996); Chi mmey Restorations, Inc., MSBCA 1476, 3 MSBCA
1230(1989). Since the deadline for filing aprotest isjurisdictional,




Appel I ant’ s appeal nmust be dism ssed. |[Smart, LLC ("I Smart”), MSBCA
1979, 5 MSBCA 417(1997) affd., Maryland State Board of Contract
Appeals v. | Smart, LLC., No. G 97-034415 (GCr. & . How. Co., March 17,
1998); PTC Corporation and lon Track I nstrunents, Inc. (“PTC'), MSBCA
2027, 5 MSBCA 1430(1998); JCV, Inc. (“JVC'), MSBCA 2067, 5 MSBCA 1445
(1998).

Even if the Board were to accept Appell ant’ s argunents that the

al l eged proprietary nature of the | TB and Appellant’s allegedinability
to obtain a bid fromProcraft were not apparent “until the bid was
due”, the protest was still untinely. Appellant says the grounds for
t he prot est were not known until “the bid was due” which was July 19,

2001. Inthat case, COVAR1.10.02.03(B) re-quiredthat the protest be
filednot | ater than 7 days after the basis for the protest was known
or shoul d have been known, whi chever was earlier, i.e., within 7 days
after July 19, 2001. However, Appellant didnot file the protest until

over one nonth | ater, on August 21, 2001, after it learned that it was
not awarded the contract with Alternate No. 1. At bid openingit would
have been apparent froma review of the bids that Krupni k was the
apparent | owbi dder for the base bid plus Alternate No. 1. Any protest

i nvol ving achallengetothe possibility of award under Alternate No.

1 was thus required to be filed by Appellant within 7 days of bid
openi ng on July 19, 2001 when Appel | ant woul d have had constructive
know edge that it was not the apparent | ow bidder.

Therefore, evenif the Board accepts Appel | ant’ s assertions that

t he bases for protest did not becone apparent until bid opening,

Appel | ant’ s protest was still untinely under COVAR 21. 10. 02. 03(B) and
the protest, filed over a nonth later, was |late and may not be
consi dered. COVAR 21.10.02.03(C); Cl ean Venture, Inc., MSBCA 2198, 5
MSBCA 1486(2000); Century Elevator, Inc., MSBCA 2125, 5 MSBCA
1466(1999); Anerican Sanitary Products, Inc., MSBCA 2110, 5 MSBCA




1455(1999). Sincethe tineliness requirenent is substantiveinnature,
t he protest and appeal nust be dism ssed. |Smart; PTC JCV, all supra.

Accordingly, it is Oderedthis day of Decenber, 2001 t hat
t he appeal is dismssed with prejudice.

Dat ed:

Robert B. Harrison |11
Board Menber

| concur:

Anne T. MacKi nnon
Board Menber

Certification

COVAR 21.10.01.02 Judicial Review.

A deci si on of the Appeal s Board i s subject tojudicial reviewin
accordance with t he provi sions of the Adm ni strative Procedure Act
governi ng cases.

Annot at ed Code of MD Rule 7-203 Tinme for Filing Action.

(a) Generally. - Except as otherw se providedinthis Rule or by

statute, apetitionfor judicial reviewshall befiledwthin 30

days after the | atest of:

(1) the date of the order or action of which reviewis



sought ;

(2) the date the adninistrati ve agency sent noti ce of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

(3) thedatethe petitioner receivednotice of the agency's
order or action, if notice was required by law to be
received by the petitioner.

(b) Petition by Other Party. - If one party files atinmely
petition, any other personmay file a petitionw thin 10 days
after the date the agency mail ed notice of thefiling of the first
petition, or withinthe period set forthin section (a), whichever
is later.

| certify that the foregoingis atrue copy of the Maryl and State
Board of Contract Appeal s deci sionin MSBCA 2251 appeal of Alliance
Roofing & Sheet Metal, Inc. under DGS Project No. MJ 000-001-001.

Dat ed:

Mary F. Priscilla
Recor der



