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Deci si on Summary:

Board of Contract Appeals - Jurisdiction - The Board of Contract Appeals
| acks jurisdiction to consider a claimin a non-construction contract
that (assuming it is not filed contenporaneously with the notice of
claim is not filed wwthin thirty days of the filing of the notice of
claim If final paynent is made |less than thirty days after the filing
of the notice of claim then the claimnust be filed not |ater than the
date of final paynent.
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OPINION BY BOARD MEMBER HARRISON

Respondent has noved to di sm ss Appellant’s appeal on several
grounds involving jurisdiction. Appellant has responded and the
Board has recei ved argunent of counsel on the matter.! The Board
will dismss the appeal on the ground that a tinmely claimwas not
filed under COVAR 21.10.04.02.B requiring dism ssal of the claim
under COVAR 21.10.04.02.C.

Fi ndi ngs of Fact

1. Appel I ant was awarded a five (5) year contract (Contract)for
t he mai ntenance of a State building on June 19, 1996.

2. Appel l ant argues that it filed six notices of claim (two in
1996 and four in 1998) asserting that work outside the basic
requi renents of the Contract was being required by the State
and that Appellant wanted to be conpensated for that work.
The State denies that any notices of claimwere filed that net
the requirenments of COVAR 21.10. 04. 02A.

3. Assum ng arguendo that proper notices of claimwere filed as
1 The Board requested and received additional witten

briefing on the i ssue of whether the failure to file aclaimwthin
thirty days of the filing of the notice of claimis jurisdictional.



required by COVAR 21.10.04.02A, the record reflects and
Appel lant admts that while Appellant’s claim(consolidating
all six matters involved in the six alleged notices of clain
was filed on June 26, 2001, it was not submtted wthin 30
days of the filing of any of the six alleged notices. The
consolidated claimfiled on June 26, 2001 was, however, filed
before final paynent.
Deci si on
COVAR 21. 10. 04. 02B provi des:

B. Contenporaneously with or within 90 days
of the filing of a notice of a claim on a
construction contract, or 30 days of this
filing on a nonconstruction contract, but no
later than the date that final paynent is
made, a contractor shall submt the claimto
t he appropriate procurenment officer. On con-
ditions the procurenent officer considers
satisfactory to the wunit, the procurenent
officer may extend the tinme in which a con-
tractor, after tinmely submtting a notice of
claim nust submt a contract claim under a
procurenent contract for construction. An
exanple of when a procurenent officer may
grant an extension includes situations in
which the procurenent officer finds that a
cont enporaneous or tinely cost quantification
followng the filing of the notice of claimis
i npossi ble or inpractical. The claimshall be
in witing and shall contain:

(1) An explanation of the claim
including reference to all contract
provi sions upon which it is based;

(2) The anount of the claim

(3) The facts upon which the
claimis based,;

(4) Al pertinent data and corre-
spondence that the contractor relies
upon to substantiate the claim and

(5 A certification by a senior
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official, officer, or general part-

ner of the contractor or the sub-

contractor, as applicable, that, to

the best of the person’s know edge

and belief, the claimis made in

good faith, supporting data are

accurate and conplete, and the

anount requested accurately reflects

the contract adjustnment for which

t he person believes the procurenent

agency is |iable.
The parties agree and the Board finds that this Contract for the
mai nt enance of a building is a nonconstruction contract. See COVAR
21.01.02.01(23) and (53). Accordingly, aclaim(assumng as is the
case herein that the claimwas not fil ed contenporaneously with the
notice of claim nust be filed within 30 days of the filing of the
notice of claimbut no later than the date that final paynment is
made. Pursuant to COVAR 21.10.04.02C, a claimthat is not filed
within this time “shall be dism ssed.”

Appel | ant argues that a proper readi ng of COVAR 21.10. 04. 02B
does not raise a jurisdictional concern provided that the claimis
filed before final paynment. Because the claim herein was filed
before final paynent, although not within thirty days of the
filings of the notices of claim Appellant asserts that it was
tinmely. Appellant also argues that because the State “continually
refused to pay for anything extra” Appellant’s actions in allegedly
giving its notices of clains, and then accunul ati ng and subm tting
all the clains in one final package “to see if the [Procurenent]
Oficer’s position would change, was appropriate.” The Board
di sagr ees.

I n Arundel Engqgi neering Corporation v. ©Mryland Mass Transit

Adm ni stration, Maryland Court of Special Appeals unreported, No.
554 (July 30, 2001), the Court of Special Appeals interpreted the
| anguage of COVAR 21.10.04.02B to require filing of a claim no

| ater than 30 days of the filing of the notice of claim The Court
of Special Appeals’ ruling in Arundel primarily dealt wth a



factual setting involving the contenporaneous filing of the notice
of claimand claim However, the Court did specifically decide the
issue of a tinely filing of a claim followwng the filing of a
notice of claim The Court found on Cl aim2042 that the contractor
had conplied with the 30-day notice-of-claimrequirenent of COVAR
21.10.04. 02A but had not conplied with the claimfiling requirenent
of COVAR 21.10.04.02B. The Court then held: “Therefore, the Board
properly dism ssed the cl ai munder COVAR 21.10.04.02(C) for failure
to file a tinely claim” Arundel at p. 17. |In footnote 4 at pp.
11-12, the Court noted that:

“A contractor nust file its claim before
final paynent if paynent is nade |ess than 30
days after the contractor filed notice of its
intent to file a claim COVAR 21.10. 04. 02B
At all tinmes relevant to this appeal, the
requirenent to file a claimno later than 30
days after filing notice was absol ute. The
|l egislature did not provide for any excep-
tions. Effective Cctober 1, 1996, the |egis-
|ature allowed the procurenment officer the
di scretion to extend the period for filing the
claimitself, but only if the initial notice
of claimwas tinely filed within 30 days of
the date the contractor knew or should have
known of the basis for its claim St. Fin. &
Proc. § 15-219(b) (1998 supp.). In 1999, the
| egi sl ature extended the tinme for filing a
claimto 90 days. St. Fin. & Proc. 8§ 15-219(b)
(1999 Supp.).

The legislation (referred to in the Court’s footnote) effective in
1996 and 1999 only applied to construction contracts. See St. Fin.
& Proc. 8§ 15-219(2000 Supp.).2 dainms in nonconstruction contracts

2 Appel  ant argues, citing Cherry Hill Construction, Inc.,
MSBCA 2056, 5 MSBCA 459(1999), that the requirenment to file the
claimwthin thirty days of the filing of the notice of claimis
not jurisdictional and that the Board has the discretion to deter-
mne that a claimis tinely even if filed nore than thirty days
after the notice of claimwas filed so long as final paynent has
not been nade. W agree that in a construction contract the
present day operative statutory and regul atory | anguage may al |l ow
the Board to determ ne whether an agency’s refusal to extend the
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such as this one are still required to be filed wwthin thirty (30)
days of the filing of the notice of claim The Court al so observed
that a contractor nust file its claimbefore final paynent if final
paynent is made less than thirty (30) days after the contractor
filed notice of its intent to file a claim Therefore the claim
must be filed within thirty days of the filing of the notice of
claimand be filed in less than thirty days if final paynent is
made |l ess than thirty days fromthe filing of the notice of claim

Appel I ant chal | enges t he wi sdomof deciding the 30 day - fi nal
paynment issue on the basis of what counsel for Appellant describes
as only a passing reference in the Arundel decision which primarily
dealt with contenporaneous filing of the notice of claimand claim
The Board di sagrees. The Court unm stakably said what it said in
footnote 4 and at page 17 of the body of the opinion. Such state-
ments seemjustified by a plain readi ng of COAR 21. 10.04.02B. The
Regul ation was pronulgated by the Board of Public Wrks.® The
Board of Public Wrks (BPW may be conpared to a | egislative body.
It has great powers conferred upon it by statute. |In the procure-
ment area, the General Assenbly has granted the BPWthe authority
to control procurenents such as this one including the authority to

time for subm ssion of the claimafter the filing of the notice of
cl aim was unreasonabl e. See St. Fin. & Proc. 815-219(b) (2000
Supp.); COVAR 21.10.04.02B. This is not a construction contract
and we conclude that the thirty (30) day claimfiling requirenent
for non-construction contracts i s absol ute.

8 Appel | ant suggests, citing Hoel - Steffen Construction v.
United States, 456F.2d760 (C. d. 1972) and Powers Requl ator
Conpany, GSBCA Nos. 4668, 4778, 4838, 80-2 BCA 114, 463, that this
Board should interpret this BPWRegulation in a manner that would
not require dism ssal on jurisdictional grounds whenever the record
reflects that the governnent is not prejudiced by |lack of notice.
This Board is bound by the regulations of the BPW Ther ef or,
assum ng arguendo that the State was not prejudiced by the | ack of
the filing of a tinely claim the Board may only interpret the
Regul ation to not require dismssal if such a reading is consistent
with the intent of the Regul ation. As discussed bel ow such a
readi ng woul d be inconsistent wwth the intent of the Regul ation.
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adopt regulations. See St. Fin. & Pro. § 12-101(2000 supp.). The
Board believes that an analysis of a BPW procurenent regul ation
should be simlar to an analysis of a l|legislative enactnent. As
noted by this Board in an early decision, Solon Automated Services,
Inc., MSBCA 1117, 1 MSBCA 71(1984) at p. 3:

A cardinal rule of statutory construction 1is
that statutes should be construed to effectu-
ate the Legislature’s intent. Holly Cross
Hospital of Silver Spring, Inc. et al. v.
Health Services Cost Review Commission, 283
Md. 677 (1978); Suburban Uniform Company,
Division of Big Boy’s Army and Navy Stores,
Inc., MSBCA 1053, March 19, 1982. In so
doing, a statute should be 1interpreted, if
possible, according to its plain language with
words presumed to be used iIn their ordinary
and popularly understood meaning unless there
IS reason to believe from the face of the
statute that i1ts words were intended to have
some other meaning. Drews v. State, 224 Md.
186, 167 A.2d 341(1961); Pressman v. Barnes,
209 Md. 544, 121 A.2d 816 (1956). “In the
final analysis, 1In construing any statute
requiring construction, courts must consider
not only the Iliteral or usual meaning of
words, but their meaning and effect in light
of the setting, the objectives and purposes of
the enactment, with the real iIntention pre-
vailing over the literal intention even though
such a construction may seem to be contrary to
the letter of the statute. (citations omit-
ted).” State v. Fabritz, 276 Md. 416, 422
(1975); see also Wilson v. State, 21 Md. App.
557, 567 (1974); Bickel v. Nice, 173 Md. 1,
192 A. 777 (1937).

While the focus in Solon supra was on |egislation, we would

vi ew anal ysis of a BPWregul ation in nmuch the sane fashion. First
and forenpost we would construe the regulation to effectuate the
BPWs intent. The plain |anguage of COVAR 21.10.04.02B provides
that the claimif not filed with the notice nust be filed within 30
days thereafter, but no later than the date that final paynent is



made. Statutes (and regul ati ons) shoul d be read whenever possible
in a manner that does not make | anguage superfluous. |f one were
to accept Appellant’s argunent that the claimmay be filed at any
time prior to final paynment without regard to any thirty day
l[imtation, the thirty day | anguage woul d be rendered superfl uous.
Further, a regulation should be read in a way that nakes sense;
i.e., the neaning and effect of the words used in the regulation
should be considered in light of the setting, objectives and
pur poses of the regulation in a manner that nakes sense. |11l ogi cal
or unreasonabl e results shoul d be avoi ded. See Kaczorowski v. Gty
of Baltinore, 309 Md. 505, 513 - 515(1987). It nmakes sense to read
the |language of the Regulation wunder consideration (COVAR
21.10.04.02B) the way the Court of Special Appeals did in Arundel
supra which reading requires the contractor to file its claim

within thirty days of the filing of the notice of claimand to file
such claimin less than thirty days if final paynment is nmade | ess
than thirty days following the filing of the notice of claim

For the foregoing reasons, the Board hereby grants the Mtion
to Dism ss on grounds that a tinely claimwas not filed under COVAR
21.10.04.02B, thus requiring its dismssal under COVAR 21.10.
04.02C. \Werefore, it is Ordered this day of

2002 that the appeal is dismssed with prejudice.

Dat ed:

Robert B. Harrison |11
Board Menmber
Certification
COVAR 21. 10.01. 02 Judicial Review.
A deci sion of the Appeals Board is subject to judicial review

in accordance with the provisions of the Adm nistrative Procedure
Act governing cases.



Annot at ed Code of MD Rule 7-203 Time for Filing Action.

(a) Generally. - Except as otherwi se provided in this Rule or
by statute, a petition for judicial review shall be filed
within 30 days after the latest of:

(1) the date of the order or action of which reviewis
sought ;

(2) the date the adm nistrative agency sent notice of
the order or action to the petitioner, if notice was
required by law to be sent to the petitioner; or

(3) the date the petitioner received notice of the
agency's order or action, if notice was required by |aw
to be received by the petitioner.

(b) Petition by Other Party. - If one party files a tinely
petition, any other person may file a petition within 10 days
after the date the agency mailed notice of the filing of the
first petition, or within the period set forth in section (a),
whi chever is |ater.

| certify that the foregoing is a true copy of the Mryl and

State Board of Contract Appeals decision in MSBCA 2248, appeal of
Meri di an Managenent Corporation under DGS Contract No. CPB 96/ 00-

0l'S

Dat ed:

Loni Howe
Recor der



