STATE OF MARYLAND
BOARD OF CONTRACT APPEALS
6 St. Paul Street
Suite 601
Bal ti nore, Maryl and 21202-1608
Tel ephone: (410) 767-8228
Tol |l Free Tel ephone: 1-888-717-4710

SUMMARY ABSTRACT
DECI SI ON OF THE MARYLAND STATE BOARD OF CONTRACT APPEALS

Docket No. MSBCA 2238 Dat e of Decision: 12/7/01
Appeal Type: [X] Bid Protest [] Contract Claim
Procurenent ldentification: Under SHA Contract No. PG 3415173R

Appel | ant / Respondent: Pil e Foundati on Construction Co., Inc.
State H ghway Adm nistration

Deci si on _Sunmmmary:

Responsibility - Discretionary Determ nation - The rejection of an unbal anced
bidis tied to the agency’s discretionary determ nation of responsi bi

THESE HEADNOTES ARE PRODUCED FOR ADMINISTRATIVE REFERENCE AND OPERATIONAL USE ONLY AND SHOULD NOT BE
CONSIDERED "OFFICIAL TEXT" OF THE DECISION OF THE MARYLAND STATE BOARD OF CONTRACT APPEALS, NOR SHOULD
IT BE REFERENCED OR GIVEN ANY LEGAL STATUS. A COPY OF THE FULL AND COMPLETE DECISION SHOULD BE
CONSULTED AND REFERENCED. FOR FURTHER INFORMATION, CONTACT THE BOARD OF CONTRACT APPEALS.



BEFORE THE
MARYLAND STATE BOARD OF CONTRACT APPEALS

I n The Appeal of Pile Foundation )
Construction Co., Inc. )

) Docket No. MSBCA 2238
Under SHA Contract No. )
PG 3415173R

APPEARANCE FOR APPELLANT: John B. Sinoni, Jr., Esq.
Goetz, Fitzpatrick, Mst &
Bruckman, LLP
New Yor k, New York

WIlliam M Huddl es, Esgq.
Huddl es & Jones, P.C.
Col unbi a, M

APPEARANCE FOR RESPONDENT: Scot D. Morrell
Assi stant Attorney Ceneral
Balti nore, MD

APPEARANCE FOR | NTERESTED PARTY  Scott A. Livingston, Esq.

Ti dewat er Construction Corp./ Ri f ki n, Livingston, Levitan &
Kiewit Construction Co./ Clark Silver, LLC
Construction G oup, Inc., Balti nore, MD

A Joint Venture (TKC)
Henry P. Bouffard, Esq.
Vandeventer & Black LLP
Norfol k, Virginia

OPI NI ON BY BOARD MEMBER HARRI SON

Thi s second appeal by Appellant under the sane subject
Contract is froma deci sion by the State H ghway Adm ni strati on (SHA)
denying onits nerits and dism ssing as untinely Appellant’s bid

protest.! Appellant has again subm tted a protest agai nst the award to

L Appel | ant had previously filed an appeal to the Board
concerni ng the di sm ssal on timneliness grounds and denial onthe merits
of an earlier protest under the subject Contract. That previous
appeal (MSBCA 2224) was di sm ssed by t his Board on June 20, 2001. The



t he appar ent | ow bi dder, Ti dewat er Construction Corp./ Kiewt Construc-
tion Co./d ark Construction Goup, Inc., ajoint venture (TKC), of a
contract for construction of the foundati on of the newWodrowW | son
Bri dge. The newprotest was fil ed on June 15, 2001 and SHA r ender ed
its decisiononJuly 12, 2001. The i nstant appeal wastinely fil ed
with the Board on July 19, 2001.

Thi s Contract has been awar ded and noti ce t o proceed occurred on
May 17, 2001.

Fi ndi ngs of Fact

1. The SHA Contract at issueinthis appeal, Contract No. PG3415173R

(Contract), is for construction of pier foundations for the

Bridge. This work extends fromjust west of Rosalielslandin
Prince George’s County, at the east end, to Jones Point Park in
Al exandria, Virginia, at the west end, for atotal distance of
1.136 m | es.
The Contract includes construction of various foundations,
i ncl udi ng pi er pedestal s, pil e caps, piles, post-tensioning bars
and t endons, submari ne cabl e pi pes, stand pi pes, and el ectri cal
systens for lighting. This work requires installation of
cof f erdans, excavation, dewatering, and ot her activities needed
for conpletionof the foundations. Additionally, a steel sheet
pil e bul khead will be installed alongthe Virginiashorelinein
Jones Poi nt Park. Mbonitoringthe existing bridge for vibration
and nmovenent and dredging are also part of the Contract.
2. Bi d openi ng for the Contract occurred on March 22, 2001. By the
appointedtine, five bids had been recei ved. The five bi dders and

their total bids are listed bel ow, together withthe unit price

Boar d hereby i ncor porates by reference the Board’ s opi ni on i n MSBCA
2224, which decision has been appealed to the Circuit Court for
Baltinore City.



of each bidder on Bid Item4001 (Dredging) and Bid Item 1007
(Mobilization), the bid items of concern in this appeal.

Tot al Item 1007 Item 4001

Bi d (Mobilization) (Dredging)
TKC $125, 396,511 $19,5000,000.00 $ .01
Appel | ant 128, 480, 712 29, 124, 467. 67 11. 20
Jay Cashman, Inc. 134,122,525 26,500, 000. 00 25.00
Pot omac Ri ver Constructors 134, 454,905 26, 000, 000. 00 5.00

Modern Conti nent al
Construction Co., Inc. 187, 347,360 46, 641, 000. 00 25. 00

3.

On June 15, 2001, Appellant filed a new, second protest with SHA
under t he subj ect Contract. Appellant assertsinits second pro-
test letter tothe Procurenent Officer that “[b] ased upon M.
Val ker’ s testinmony, Appel | ant nowbel i eves that there exist... new
grounds for protesting the award of the Contract to TKC.” First,
Appel | ant clainms that TKCis inviolationof GP-2.17(b)(3)(b)
because its bid contains apenny bidfor Lineltem4001 that is
approxi matel y $250, 0002 bel owt he actual cost of perform ngthe
requi red dredgi ng wor k, whi ch $250, 000 cost i s i nproperly noved
to Line Item1007 covering nobilization. Second, Appellant asserts
TKC failed to bid on 90%of Line Item4001. Third, Appell ant
asserts TKC s bid for Line I[tem4001 and Line Item4007 wi ||
result inahuge windfall for TKC at t he expense of SHA. Fourth,
Appel | ant asserts SHA' s acceptance of a bid allegedlyinviolation
of G2 2.17B(b)(3)(b) placed all bidders at a conpetitive di sadvan-

2 The actual cost was estinmated by TKCto be $255, 802. The

figure that appears in TKC s bi d work sheet for the | ump sumMbbi li za-
tion Line Itemis $250,000 for the bul khead dredgi ng.
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tage. Based onthese assertions, Appel | ant argues t hat TKC shoul d
be decl ared not responsible or its bid declared non-responsive.
BidIltemNo. 4001 is for dredgi ng, whichis describedin Category
400 of the Contract Special Provisions. Under the specifications
at page 788 dredgi ng i ncludes “all dredging for the proposed
access channel and st agi ng/ berthi ng area adj acent to t he Nati onal
Har bor site, as shown on the Pl ans, dredgi ng adj acent to the
bul khead at Jones Poi nt Park [ and ot her nai nt enance dr edgi ng and
debris renoval].”

A portion of the dredging work covered by Item No. 4001 is
“optional ,” i.e., the necessity for this portion of the dredgi ng
work wi |l be determ ned by t he bi dder and wi I | depend upon t he
bi dder’ s choi ce of howto get its equi pnment to the work area.
Thi s “optional “ aspect of the biditemis providedin Category 400
of the Special Provisions, in two places. At page 788, the
Speci al Provisions state:

Dredgi ng at the access channel and staging/
bert hi ng area, as shown on the Pl ans, is at the
Contractor’s opti on based onthe Contractor’s
requi renents for access to the stagi ng area.

At page 793, the Special Provisions informthat:

The dredgi ng of the access channel, staging/
berthing area, the area adjacent to Rosalie
| sl and, the Jones Poi nt Park bul khead area and
t he constructi on channel adjacent to the proposed
bridge (previously dredged under an earlier
contract), is for the conveni ence of the Contrac-
tor.

Thus, the need by the contractor to dredge i nthe areas descri bed
inthese parts of the Special Provisions will be dictated by the

contractor’s neans and net hods for access to t hese areas. For

i nstance, acontractor may not need to dredge at these | ocati ons



if it uses barge equi pnent that i s not i npeded by t he exi sting
river bottom
6. TKC under stood and its bi d t ook advant age of the opti onal nature
of the dredgi ng work. TKC expl ai ned the reasons for its penny bid
to SHA before the Procurenent O ficer decidedthe frist protest.
TKC stated that it had exam ned t he pl ans and speci ficati ons and
concluded that it woul d not have to dredge either the access
channel or the stagi ng/ berthing area but woul d have to perform
bul khead dredgi ng. Because only a singl e estimated quantity of
44,700 cubi c yards had been given for 1tem4001 and TKCwanted to
di stingui sh between those quantities of dredgi ng whichit would
have t o performand t hose which it woul d not, duringthe pre-bid
process, TKCsubmtted the foll ow ng questi on, whi ch was answer ed
by SHA for all potential bidders as Question 144.
Question 144: Can you provi de a breakdown of t he
[ State’ s] quantity for dredgi ng of the opti onal
access channel, optional staging area, and t he

requi red bul khead area?

Response: The breakdown of dredgi ng quantityis
as follows:

Access Channel 22,400 CY
St agi ng Area 17,400 CY
Bul khead Area 4,900 CY

These quantities incl ude t he one-f oot over dredge
al | owance.

Initswittenresponsetothefirst protest, TKCrepresentedthe
rationale for its penny bid as foll ows:
TKC reasonably i nterpreted the biddocunents to
mean t hat of the 44,700 CY estimated quantity
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listedinthe bidform only 4,900 CY were re-
qui red for contract performance. Accordingto
TKC s i nt ended neans and net hods f or performance
of the work, it does not intend to performthe
optional dredgi ng. TKCeval uated Line Item4001
and deci ded to submt a price $0.01 per CY for
substantially optional work “at its conveni ence”
that it didnot intendto perform accepting a
nom nal fee for the small anmount of associ at ed
requi red work.
TKC al so asserted that the anticipated cost of the required

portion of dredging under Item 4001 would be a “de m nins
i ncrease” tothe cost of the |l arge anount of dredgi ng i nci dent al
to work under other biditens. Id. Asto the required bul khead
dredgi ng, TKC s esti nmated cost was approxi matel y $52. 00 per cubic
yard for a total of approximtely $255, 000 ($52. 00 x 4,900 =
$254,800). It placedthis anount rounded to $250,000 in the Lunp
SumBid Item for Mobilization, Bid Item 1007.

ltem1007 is a Lunp SumBid Itemfor Mobilization. It is not a
Unit Priceltem such as Item4001 - Dredging. TKC s bid for the
[ ump sumnobi i zationitemis $19, 500, 000. 00; Appellant’s bid for
the itemwas $29, 124, 463. 00, a di fference of over $9, 600, 000. 00.
After this appeal was filedwiththe Board, SHAfiled a Motionto
Dismss, or Inthe Alternative, Mdtion For Summary Di sposition
(Motion) allegingthat (1) Appellant failedtofileits protest
wi th SHAw t hi n seven days of when it knewor shoul d have know of
the basis for its protest; (2) the appeal is barred by res
judicata and (3) theredacted | etter of June 15, 2001 to SHA' s
Procurement Officer did not constitute a valid protest under
COVAR. After receiving argunent of counsel on the Mdtion (and
Appel l ant’ s witten response thereto) the Board deni ed t he Moti on
for the reasons stated at the heari ng of the appeal on Novenber
27, 2001.

Deci sion
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As stated inthe Agency Report for MSBCA 2224, an unbal anced bi d
of fers “unreasonably | owprices on sone itens, and conpensat[es] for
t hem by “unreasonably high prices on other itenms.” P. Schnitzer,
Governnment Contract Bidding at 11-19 - 11-20 (3d ed. 1992) (enphasi s in
original). Recognizingthat what constitutes an unbal anced bidis not
defined inthe General Procurenent Lawor COVAR, we wi | | accept such a
definitionfor purposes of this decision. As well we accept Appel -
| ant’ s assertion that placing noney for work that belongsinaline
itemfor dredginginalunp sumitemfor nobilization or any other |ine
itemor lunp sumitemwhere it does not belong may result in or
constitute an unbal anced bi d.

Appel | ant was bidding in Maryland for the first tine on the
subj ect Contract. Wat Appel | ant conplains of is that it believedthat
t he | anguage of GP 2. 17(b) (3)(b) whi ch provi des t hat a determ nati on of
nonresponsi bility may be nade where the unit prices containedinahbid
are unbal anced precluded it fromsubmtting a bid that was unbal anced.
If it submtted a bidthat was unbal anced and was det erm ned t o be non-
responsi bl e for doing so by Maryland Officials, Appellant feared
debar nent based on such Maryl and determ nati on in the geographic area
of New Jersey and New Yor k whi ch woul d prohibit it frombi ddi ng on
public projects for up to seven years following such a finding.
Appel | ant al |l eges that it woul d have subm tted a bidthat was | ower
t han TKC s bi d by unbal ancing biditems had it not believed such a
practice was condemmed by GP 2. 17 and t he potenti al adverse conse-
quences t hereof for bidding public work inthe NewYork and New Jer sey
area where it perforns nost of its work.

There is no prohibitioninthe General Procurenent Law agai nst
accepting an unbal anced bid and, as noted, what constitutes an
unbal anced bid is not defined. For this reason, an unbal anced bid

should berejectedonly if its acceptance woul d vi ol at e t he requi r ement



for award to t he responsi bl e bi dder submi tting the | owest responsi ve
bi d whi ch neets the requirenents and evaluationcriteriaset forthin
theinvitationfor bid. Section 13-103(e) State Fi nance and Procure-
ment Article; COVAR 21.05.02. 13A. Adistinction my be nmade bet ween
(1) abidthat only is “mat hemati cal | y” unbal anced, i.e., the bid,
al t hough unbal anced, will result inthe |l owest pricetothe governnen-
tal body, and (2) abidthat is “materially” unbal anced, i.e., thereis
substanti al doubt that the unbal anced bid represents the | owest price.

Appel | ant al |l eges that TKCi s not a responsi bl e bi dder and t hat
SHAis required to determ ne that TKCi s not responsi bl e because TKC
subm tted a penny unit price for Bid Item4001 and al so pl aced t he
actual cost for perform ng the required dredgi ng work (approxi mately
$250,000) in ltem1007 a |l unp sumitemfor nobilization. W assumne for
pur poses of this decisionthat TKCw || be pai d $250, 000 f or bul khead
dredging whenit is paidfor nobilization, alunp sumitemfor whichit
bi d $19, 500, 000 t o i ncl ude t he $250, 000 for the cost of the approxi mate
guantity of 4,900 cubi c yards of bul khead dredgi ng. For purposes of
t hi s deci si on we assune Appel l ant wil| al so be pai d one penny per cubic
yard under the dredgingunit pricelineitem(BidItem4001) for each
cubicyardit actually dredges. Appel |l ant argues t hat such a bi ddi ng
strat egy or conduct makes TKC not a responsi bl e bi dder and bases its
argument on Contract General Provision GP 2.17(b)(3)(b).

Appel l ant’ s argunment, however, cannot stand inthe face of the
actual | anguage of Contract General Provision GP2.17(b)(3)(b), on
whi ch Appel l ant purportstorely. That Contract General Provision
provi des, in pertinent part, that “[a] determ nati on of non-responsi -
bility may be made [if] ...the unit prices are unbal anced.” (Enphasis
added.) Thus under the Contract General Provision, unbal anced unit

prices may or nmay not be a reason for a non-responsi bility determ na-

tion. Sincethe wordmay denotes discretionthe decision regarding



responsibility as further discussed below resides in the sound
di scretion of SHA, actingthroughit’s Procurenent Oficer andinthe
event of a protest such responsibility determ nati on nmust be approved
by t he agency head or desi gnee. W have al so observed that 1tem1007
isalunmp sumitem and not a “unit price” itemand GP 2.17(b)(3)(b)
referstotheunit priceitenms. Thus GP2.17 (b)(3)(b) byits terns
may not apply. However, we shall proceed for the purposes of this
deci sion fromthe assunptionthat GP 2.17(b)(3)(b) does apply to an
unbal ancing involving a lunmp sumitemand a unit price item
This Board previously has held that “the rejection of an
unbal anced bidis tiedtothe agency’ s discretionary determn nation of
responsibility.” Janmes Julian, Inc., MSBCA 1514, 3 MSBCA 1245(1990) at
p. 5. Mreover, indetermningresponsibility, “a State Procurenent

O ficer has broad di scretionand | atitude and...the Boardw I | not
di sturb such a determnationunlessit is foundto be unreasonabl e,
arbitrary, an abuse of discretionor contrary tolawor regulation.”
id.

Inthis case, the Boardsimlarly shall affirmSHA s deci si on.
Appel | ant has argued t hat TKC' s penny bid for Bid Item4001 and t he
novenment of $250, 000 for perform ng the required dredgingto Lineltem
1007 mandat es a determ nation that TKCi s non-responsi bl e. SHA has
det erm ned that TKC s responsibility is not adversely inpacted by its
penny bidfor BidItem4001 or its bidon BidIltem1007. This dispute
i nvol ves a di fference of opi ni on bet ween Appel | ant and SHA. Under t he
law, it is SHA' s Procurenent O ficer and agency head or desi gnee who
are authorized to resolve this disagreenent and we find that the
agency’ s deterninationis reasonabl e and di spositive of Appellant’s
appeal . TKC s bi ddi ng conduct in placingthe dredgi ng cost for the
bul khead dredging inthe nobilizationitemis not suchan affront to

t he concept of fairness in public biddinginMrylandfor the Boardto



concl ude that t he agency’ s determ nationonthe matter was arbitrary,
capricious or unreasonabl e or that a violation of Maryland lawis
i nvol ved.

Appel | ant al so argues or asserts that TKC s bi d nust be rej ected
because it is non responsive. This argunent is predicated on an
allegedfailureto bidonthe optional dredging. A“responsive bid” is
a bidsubmttedinresponsetoaninvitationfor bids that conforns in
all material respectstotherequirenents containedintheinvitation
for bids. COVAR 21.01.02.01(78).

Appel | ant’ s non-responsi veness argunent i gnores the fact that TKC
bidonall itensinthe Schedul e of Prices, includinglLineltem4001.
Areviewof TKC s Schedul e of Prices shows that TKC pl aced a nuneri cal
price per cubic yardfor itsunit pricefor Lineltem4001 ($0.0l),
that theunit pricewas nmultipliedbythe estimted quantity (44, 700
cubic yards) to derive an extended price ($447.00) and that the
extended priceisreflectedinTKC s total bidprice. Appellant’s
argument that TKC s bid didnot containapricefor Lineltem4001 and
shoul d be rejected as non-responsive is thus rejected.

Appel | ant al so argues or asserts as it didinthe first Appeal,
that TKCwi || receive aw ndfall at the expense of SHA because of its
penny bid on Bid Item4001. Appellant all eges that, at the end of the
job, SHAwi || beentitledto acredit change order for the opti onal
dr edgi ng wor k not perfornmed under BidItem4001 (Dredgi ng). However,
The dredgingitem Item4001, isaunit priceitem Thus TKCw Il be
conpensated for, and SHAw || be charged for, only those unit quanti -
ties actually perfornmed. Therefore, duringthe performance of the
Contract, TKCwi |l be conpensated for, and SHAw | | be charged, a penny
for each cubic yard dredged.

Appel | ant al so argues that, during the cl ose-out process, under
GP7.26 TKCwould berequiredtocertify that its costs for the credit
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change order are accurate and any such certification under these
ci rcunst ances woul d be untrue. First, as stated above, TKCw |l only
be pai d under Bid Item4001 for the work actual |y perforned. SHAi s not
entitled to receive a credit change order for unperfornmed work.
Second, acertificationon cost informationis not required under the
Contract for quantities of work that are not performed. At the end of
the project, TKCwi Il havetocertify the accuracy of final quantities.
However, we entertain no opinion at this time in the context of a
contract cl ai mconcerni ng whet her TKCmay be requiredtoreduceits
costs by $250,000 rel ati ve to paynent of the | unp sumbi d anount for
nmobi | i zati on nowthat the bid protest process has highlightedthis
i ssue. However, Appellant’s bidding strategy inthis regard does not
require rejection of its bid.

Appel ant’ s final “newgrounds” for the protest isthat SHA pl aced
al | the bidders at a conpetitive di sadvant age by al | owi ng TKCto subm t
itsbidinviolationof GP-2.17(B)(3)(b). Appellant assertsthat if
it had been abletoignore GP-2.17(B)(3)(b) it woul d have been the | ow
bi dder on the Contract. Appellant alleges that it woul d have submtted
an unbal anced bi d t o becone the | ow bi dder but for its concernwith a
possi bl e non-responsibility finding as a result of such tactics.

However, Appel | ant’ s post bi d openi ng asserti ons on how Appel | ant
woul d have bid this Contract differently is not rel evant i n determning
t he responsi veness of TKC s bid or the responsibility of TKCand the
Board wi I | not di sturb SHA' s findings that TKC s bi d was responsi ve and
t hat TKC was responsi bl e.

Accordingly, the appeal is denied. Werefore, it is Oderedthis

day of 2001 that the appeal is disnssed with
pr ej udi ce.
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Dat ed:

| concur:

Robert B. Harrison |1
Board Menber

Randol ph B. Rosencrant z

Chai r man

Certification

COMAR 21.10.01.02 Judicial Review.

A deci sion of the Appeal s Board is subject tojudicial reviewin
accordance with t he provi sions of the Adm ni strative Procedure Act
governi ng cases.

Annot at ed Code of MD Rule 7-203 Tine for Filing Action.

(a) Generally. - Except as otherwi se providedinthis Rule or by
statute, apetitionfor judicial reviewshall be filedw thin 30
days after the | atest of:

(1) the date of the order or action of which reviewis
sought ;

(2) the date the adm nistrative agency sent notice of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

(3) thedatethe petitioner received notice of the agency's
order or action, if notice was required by law to be
received by the petitioner.

(b) Petition by Other Party. - If one party files atinely
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petition, any other personnmay file a petitionw thin 10 days
after the date the agency mail ed notice of thefiling of the first
petition, or wwithinthe period set forthin section (a), whichever
is later.

| certifythat the foregoingis atrue copy of the Maryl and State
Board of Contract Appeal s decision in MSBCA 2238, appeal of Pile
Foundation Construction Co., Inc. under SHA Contract No. PG 3415173R.

Dat ed:

Mary F. Priscilla
Recor der
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