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Deci si on _Sunmmmary:

Bid Protest - Tineliness - The University Systemof Maryl and has adopt ed
procur enent policies and procedures which require that a protest based upon
allegedinproprietiesinasolicitationthat are apparent before the cl osing
date for recei pt of initial proposals befiledbefore the cl osing date and
time for receipt of initial proposals. The Board hol ds that the requirenents
of these tineliness provisions for the University Systemare substantivein
nature and may not be wai ved.

THESE HEADNOTES ARE PRODUCED FOR ADMINISTRATIVE REFERENCE AND OPERATIONAL USE ONLY AND SHOULD NOT BE
CONSIDERED "OFFICIAL TEXT" OF THE DECISION OF THE MARYLAND STATE BOARD OF CONTRACT APPEALS, NOR SHOULD
IT BE REFERENCED OR GIVEN ANY LEGAL STATUS. A COPY OF THE FULL AND COMPLETE DECISION SHOULD BE
CONSULTED AND REFERENCED. FOR FURTHER INFORMATION, CONTACT THE BOARD OF CONTRACT APPEALS.



BEFORE THE
MARYLAND STATE BOARD OF CONTRACT APPEALS

I n The Appeal of Reliable )
Reproducti on Supply, Inc. )

) Docket No. MSBCA 2232
Under University of Maryl and )
Request for Proposal )
No. 83915GM )

APPEARANCE FOR APPELLANT: David P. Ostrow, Esq.
Om ngs MIls, MD

APPEARANCE FOR RESPONDENT: David P. Chai sson
Assi stant Attorney General
Balti nore, MD

OPI NI ON BY BOARD MEMBER HARRI SON

Appel I ant’ s prot est and appeal i s based upon the “MBE subcont r act
participationrequirenment” of the Contract included by the University
inthe RFP as required by | awand t he Uni versity’s Procurenent Poli cies
and Procedures (UPPP). Appellant asserts that the MBE requirenent
shoul d be altered to recogni zethereality of conpetitioninthe office

suppl y busi ness and argues that the requirenent is “prejudicial and
exclusive” to non-MBE certified vendors, such as Appell ant.

The provi sions of Ml. Code Ann., State Fin. & Proc. 811-203 exenpt
the University fromMaryl and’ s procurenent | aw. Neverthe-|ess, the
Uni versity has adopted regul ati ons that seek to pronote the purposes
of the procurenment |aw. The University has “to t he maxi numext ent
practicabl e” adopted Title 14, Subtitle 3 of Ml. Code Ann., State Fin.

& Proc. !, and by necessary i nplicati on COMAR 21. 11. 03. 09, et seq., and

! W th exceptions not rel evant here the University is not
exenpted fromthe provisions of Title 14, Subtitle 3 which deal with
M nority Business Participation.



COVAR 21.05.08.04 pertaining to mnority business participation
requi rements. UPPP, Section | X. The provisions of UPPP, Section | X
al so provide that Institutions (of the University System shall
recogni ze reci procal certification fromother governnental agencies
withrespect tocertificationin Myl and by the Maryl and Depart nent of
Transportation (MDOT). Wilewe findthat this wouldincludecertifi-
cati on by governnental agenci es in other states, MDOTI has no reci procal
certificationarrangenents wi th other governnental agencies. Thus,
only Maryland State MDOT certified entities nmay be recogni zed.
Fi ndi ngs of Fact
1. On February 13, 2001, the University of Maryl and (Uni versity)
i ssued Request for Proposal No. 83915GM( RFP) i nvol vi ng proposal s

for a contract to supply office supplies for Coppin State
Uni versity, Towson University, University of Baltinore, University
of Maryland, Baltinore County, and University of Maryl and,
Balti nore through a “stockless inventory program?”

2. The specifications for the office supply contract specifically
provided the following mnority business requirenment:

An MBE subcontract partici pation requirenment of
20%o0f the total net sal es, per canpus has been
established for this procurenment. The successf ul
vendor (s) nmust nmeet this requirenment on a quar -
terly basis of the contract. By submtting a
responsetothis solicitation, the of feror agrees
that this anount of the contract will be per-
formed by mnority business enterprises.

To be considered for MBE prime or subcontract
utilization, proposals nust include: (1) conpl e-
tion of the attached MBE Utilization Affidavit
(Appendi x H) identifying potential MBE(S), the
scope of services to be perforned by t he MBE(S),
t he scope of services to be performed by the
MBE(s) and appr oxi mat e percent age of the tot al
contract cost to be paid for such work; (2)
evi dence of State MBE certification for each



prime (if applicable) and sub-contractor will be

requi red of the successful vendor.
Responses to the solicitati on were due on or before March 12,
2001. Appellant subnmittedits technical and financi al proposal
on March 5, 2001. Inall, atotal of seven conpani es submtted
proposal s.2 The techni cal proposal subm tted by Appel | ant di d not
i ncl ude the required MBE affi davit or State of Maryl and ( MDOT)
certifications of MBEcredentials to satisfythe 20%ME require-
ment established for the RFP and t he Uni versity sought clarifica-
tion.
Inaletter dated March 16, 2001, Appel |l ant submtted a “clarifi-
cation” of its planto neet the MBErequirenment. |n support of
its contentions that it woul d neet the MBE requirenent, Appell ant
attached approximately thirteenletters or certificates all eging
mnority certification; however, only one of those submtted was
an MDOT certification as required.
Duetotheir failureto neet the MBE requi renent, Appellant and
three other conpanies submtting proposals were disqualifi
In atel ephone conversati on on March 27, 2001, Appell ant was
advi sed by the University that it did not neet the MBE requi r enent
of the RFP.
By | etter dated March 27, 2001, Appel | ant request ed an opportunity
to present its views that “it is the responsibility of the
University to find Mnority contractors” and that Appell ant
“shoul d not be excluded fromparticipatinginthe 80%of the RFP

t hat does not require MBE participation.”

2 A.J. Stationers, Rudol ph O fice & Conput er Supply,

I nc., Boise Cascade, O fice Depot, Federal Hi Il and Appel | ant sub-
m tted proposal s for consi deration. However, only A J. Stationers and
Rudol ph O fice & Conputer Supply, Inc., MDOT certified MBE s, subnmitted
proposals that nmet all the requirenents of the RFP.
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8.

10.

11.

12.
13.

I naconversationw th the Procurenent Officer on April 4, 2001
Appel | ant was advi sed t hat t he 20%MBE goal woul d st and and t hat
i f Appel |l ant wanted to protest it should send aletter to the
Procurement Officer stating the grounds of protest.

By letter dated April 9, 2001, the University returned Appel |l ant’ s
financi al proposal and advi sed Appel | ant that it did not neet the
20% MBE requi renment.

On April 16, 2001, Appellant sent aletter to the University
advising that it wishedto protest the MBErequirenent of the RFP.
Inthe letter, Appellant statedthat it i s not an MDOT certified
MBE and that it “isinthe process of resubmtting an application
to become MBE certified.” It alsostatedthat the MBEcertifica-
tions submttedin support of its proposal were nostly fromout
of state vendors. The basis gi ven by Appel | ant for the protest
isits objectiontothe MBErequirenment asserting that the MBE
requi rement inthe RFP was unfair and excl usi ve, placi ng an unfair
burden on non- MBE busi nesses and that the responsibility of
meeting this mandate should be that of the State.

On May 30, 2001, the Procurenent Officer denied Appellant’s
protest as untimely. The Procurenent Officer stated that if
Appel | ant bel i eved that the MBE requi renment was restrictive, then
its protest over the requirenent shoul d have been fil ed before the
closing date for the recei pt of proposals, March 12, 2001 and t hat
Appel | ant di d not object tothe MBE requirenent until March 27,
2001 whi ch was after the March 12, 2001 dat e proposal s wer e due.
This appeal follows fromthe Procurenment Officer’s decision.
On Sept enber 6, 2001, t he Board heard t he appeal onits nerits and
recei ved argunent of counsel on the Respondent’s Motionto D smss
on Tineliness grounds.

Deci si on



The Uni versity’ s Procurenent Policies and Procedures require a
prot est based upon all egedinproprietiesinasolicitationthat are
apparent before the cl osing date for recei pt of initial proposals shall
be filed before the closing date and tinme for receipt of initial
proposal s. UPPP, Section X (B)(3)(a). The Board holds that the
requi renments of thesetineliness provisions for the University are
substantive in nature and may not be wai ved. W base such hol di ng on
previ ous deci sions dealingwth the General Procurenent Lawand t he
i npl enenti ng provi sions of COMAR See: ATl Syst enms and Federal Si gnal
Corp., MSBCA 1911, 1913 and 1918, 5 MBBCA 387(1996); Scanna MSC, NMBBCA
2096, 5 MSBCA 1452(1998) (protest nmay not be considered by the

Procurement O ficer and this Board | acks jurisdiction over the appeal

wher e post bi d openi ng protest was not filedw thin 7 days after basis
for protest was known). |1 SMART, LLC, MSBCA 1979, 5 MSBCA 417(1997)
(the Board of Contract Appeal s has strictly enforced this requirenent

whichit views to bejurisdictional innature even where the protest
was only a day | ate). The basis of Appellant’s protest, the MBEre-
qui rement, was apparent fromthe face of the RFP. Thus, Appel | ant
shoul d have filed its protest before March 12, 2001, t he deadl i ne for
subm tting proposals. Because Appellant failed to file a tinely
protest, the appeal nust be denied.

Consi stent with the requirenents of UPP, section X(B)(3)(a), this
Boar d has hel d on nuner ous occasi ons, where the grounds for a protest
are apparent prior to bid (or proposals) opening, such as in the
i nstant appeal, aprotest filed after bids (or proposal) are openedis
untinmely and is not entitledto further consideration. See, e.g.,
| nt ernati onal Bus. Machines Corp., MSBCA 1071, 1 MSBCA 22(1982)
(protest filed two nonths after bid opening required di sm ssal); Dasi_
| ndustries, Inc., VSBCA 1112, 1 VSBCA 149(1983) (tineliness require-
ment s of COVAR 21.10.02.03 Aare strictly construed); B&M Super mar ket ,




MSBCA 1758, 4 MSBCA 1341 at p. 4 (1993)(failure to challenge an
al l egedly inproper RFP binds the contractor to the terns of the
solicitation).

It i s apparent fromthe record that Appellant’s concerns relate
to the 20%MBE r equi renent of the RFP, whi ch was apparent on the face
of the RFP. Appellant contends that the RFP is “prejudicial and
excl usive” because it places an unfair burden on non- MBE busi nesses.
Appel I ant further contends that the burden of the MBErequirenents are
unfairly borne by the vendors and shoul d be t he responsi bility of the
State. Thus, those concerns relate to the solicitation and were
apparent to Appel | ant before the deadline for submtting proposals. W
continuetoholdthat protestsrelatingtotheterns of asolicitation
must be fil ed on or before the date bids or proposal s are due. This
will afford the contracting agency an opportunity to consi der the
protest while corrective action, if warranted, is still possible.
Appellant failed to raise the MBE issue prior to the deadline for
subm tting proposals.

Accordi ngly, the appeal is dism ssed for |ack of jurisdiction.
Wherefore, it is Orderedthis day of Septenber that the appeal
is dismssed with prejudice.

Dat ed:

Robert B. Harrison |11
Board Menber

| concur:



Randol ph B. Rosencrantz
Chai r man

Anne T. MacKi nnon
Board Menber

Certification
COMAR 21.10.01.02 Judicial Review.

A deci si on of the Appeal s Board i s subject tojudicial reviewin
accordance with t he provi sions of the Adm ni strative Procedure Act
governi ng cases.

Annot ated Code of MD Rule 7-203 Tinme for Filing Action.

(a) Cenerally. - Except as otherwi se providedinthis Rule or by
statute, apetitionfor judicial reviewshall befiledwthin 30
days after the | atest of:

(1) the date of the order or action of which reviewis
sought;

(2) the date the adm nistrative agency sent notice of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

(3) thedatethe petitioner received notice of the agency's
order or action, if notice was required by |law to be
received by the petitioner.

(b) Petition by Oher Party. - If one party files a tinely
petition, any other personnmay file a petitionw thin 10 days
after the date the agency nmail ed notice of the filing of the first
petition, or withinthe periodset forthinsection (a), whichever



is later.

| certifythat the foregoingis atrue copy of the Maryl and State
Board of Contract Appeal s deci sionin MSBCA 2232, appeal of Reliable
Repr oduction Supply, Inc. under University of Maryl and Request For
Proposal No. 83915GM

Dat ed:

Mary F. Priscilla
Recor der



