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BEFORE THE
MARYLAND STATE BOARD OF CONTRACT APPEALS

I n The Appeal of M chael Scott )

Cohen, LLC )
)
) Docket No. MSBCA 2223
Under Al |l egany County Dept. )
of Social Services, Contract )
No. ACDSS/ LGA-01-002 )
Legal Assistance RFP )
APPEARANCE FOR APPELLANT: M chael Scott Cohen, Esq.
Cunmber | and, MDD
APPEARANCE FOR RESPONDENT: Tur han E. Robi nson

Assi stant Attorney Ceneral
Balti nore, MD

APPEARANCE FOR | NTERESTED PARTY: None
Stacey L. Sallerson, Esq.
Sol e Proprietor

OPI NI ON BY BOARD MEMBER HARRI SON

Appel I ant tinely appeal s the deni al of its bid protest that the
Interested Party di d not meet the technical requirenments of the Request
for Proposal regarding |egal experience.

Fi ndi ngs of Fact

1. The above capti oned Request for Proposal (RFP) for | egal services
was issued on Cctober 20, 2000.
2. The servi ces sought i nvol ved representing the Al |l egany County

Departnment of Social Services (ACDSS) beforethe All egany Grcuit
and District Courtsinchildwelfare and adult services nmatters.
The contract periodwas for three years fromFebruary 1, 2001 to
January 31, 2004.

3. Two proposal s were recei ved. One was fromt he Appel I ant M chael
Scott Cohen, LLC (M. Cohen) and t he ot her was fromStacey L.
Sal l erson, Esquire, Sole Proprietor (Ms. Sallerson).



Section 3.4.6 Requirenments of the RFP provided in part that:

1. The i ndi vi dual attorney representi ng ACDSS nust be a nenber
i n good standi ng of t he Maryl and St at e Bar Associ ati on and
be currently admtted to practice before the Maryl and Court
of Appeal s.

2. The at t or ney nust have a m ni numof two (2) years experience
i npreparing and representing juvenile and adult casesin a
court of |aw.

Ms. Sallerson received her |aw degree in May 1999, and was

admtted to the Maryl and Bar i n Decenber of 1999. Therefore the

eval uati on commttee did not believe she net the two years of
experience required by the RFP. Ms. Sall erson was notified on

Decenber 10, 2000, that her proposal was not reasonably suscepti -

bl e of being selected for award.

Ms. Sallerson filed a protest with ACDSS on Decenber 2, 2000.

The Procurement Officer agreed to neet with Ms. Sal |l erson on

January 12, 2001, to review her resune and di scuss why the

eval uati on comm ttee believed her firmwas i neligiblefor award.

The financial proposal of M. Cohen, who was adnmtted to the

Maryl and Bar i n Decenber, 1992 was subm tted to t he eval uation

committee. M. Cohen’'s proposal identifiedan offer of $420, 000

to performthe services required by the RFP. The ACDSS budget for

t he procurenent was $159, 000. The Procurenent O ficer, on

Decenber 26, 2000, requested M. Cohen to submt a Best and Fi nal

O fer by review ng the RFP and hi s proposal for areas where he

coul d make price adjustnents. On January 4, 2001, the Procurenent

Oficer met with M. Cohen for discussions prior tothe subm ssion

of his BAFO. M. Cohen subm tted a BAFOof $300, 000 on January

19, 2001, based upon his oral proposed changes to the RFP' s

per formance requi rements. The RFP perfornmance requirenents orally



10.

11.

12.

request ed t o be changed i ncl uded shifting witness initial contact
and i ssuance of subpoenas fromthe Attorney to ACDSS.

On January 12, 2001, the Procurenment Officer nmet with M.
Sal | erson to di scuss her protest. Ms. Sall erson present ed docu-
ment ati on and/ or informationindicating (1) as alawstudent she
provi ded | egal preparationinsupport for title VIl class action
cases; (2) during her tenure (Septenber 1999 - August 2000) as a
lawcl erk tojudges of the All egany County Circuit Court she was
involvedindraftingopinionsincivil, crimnal andfamly | aw
cases; (3) she has provided | egal advicetoproselitigants; and
(4) actively represents famlies in adm nistrative hearings.
The addi tional information of case preparation and representation
per suaded t he Procurenent O ficer that Ms. Sall erson has net the
experience requi renments of the RFP. Accordingly, the Procurenent
Officer sustained her protest.

Ms. Sal l erson’s financi al proposal was opened. Ms. Sall erson
proposed $175, 000 t o performthe requi red RFP servi ces. On March
8, 2001, Ms. Sallerson nmet with the Procurement Officer for
di scussions prior to subm ssion of a BAFO. Ms. Sall erson
subm tted a BAFOof $165, 00 wi t h no changes to t he RFP perf ormance
requi renents.

The Procurenent O ficer and eval uati on commttee re-eval uat ed bot h
proposal s and BAFGs of M. Cohen and Ms. Sal | erson. The eval ua-
tion consensus regarding M. Cohen’s proposal was that the
nodi fications he required for perfornmance changed t he performance
requi rements of the RFPwhile still exceedi ng t he budget anmount.
The determi nati on was further made t hat the differencein price
did not justify the difference in experience between the two
Offerors. ACDSS decided to reconmend Ms. Sallerson to the
Depart nment of Budget and Managenent on grounds that (1) Ms.



Sal | erson’ s proposal was only $6, 000 nore t han t he budget ed anmount
inconparisonto M. Cohen’ s proposal which was $141, 000 nore t han
t he budget ed anount; and (2) Ms. Sal | erson of fered conpliance with
al | perfornmance requirenents of the RFPwhile M. Cohen’ s proposal
requi red nodi fications to certainof the performnmance requirenents.
13. On March 19, 2001, Appellant was notifiedthat its proposal was
not accepted for award. M. Cohen filed a protest with the
Procurenment Officer on March 22, 2001, on grounds that Ms.
Sal | erson di d not have t he experi ence required by Section 3.4.6
of the RFP and t hus shoul d be di squalified. ACDSS denied the
pr ot est on March 30, 2001. Adebriefingin accordance wi t h COVAR
21.05.03.06 was provided M. Cohen on April 3, 2001. The
Department of Budget and Managenent approved a contract award to
Ms. Sallerson on April 5, 2001.
14. On April 6, 2001 Appel l ant fil ed an appeal with this Board from
the denial of its protest by ACDSS.
15. Appellant filed Conment on t he Agency Report. No party requested
a hearing.
Deci si on
Appel l ant’ s protest, in contestingthe experience of M. Sall erson
t o performunder this RFP, invol ves an i ssue of responsi veness. Wile
strict responsiveness i s not a concept that normally arises in a
negoti ated procurenent since the agency’s needs are not usually
descri bed by detail ed specifications, an offeror isrequiredto neet
the definitiveresponsibility requirenents of the RFP. That is to say
that the governnment may set forth certain m ninmum or pass/fail
requi renents that an of feror nust neet for its proposal to be consi d-
ered accept abl e for eval uati on purposes. See ATl Systens and Feder al
Signal Corporation, MSBCA 1911, 1913 and 1918, 5 MSBCA 1387(1995). In

a contract for | egal services, years of experi ence as an attorney may




constitute a reasonable threshold requirenent.

The RFP, 8 3. 4.6, provides arequirenent that the attorney nust
have a m ni mumof two (2) years experience in preparing and represent -
ing juvenil e and adult cases in a court of law. W believe that a
reasonabl e interpretation of this requirenent isthat a person nust
have been an attorney |l icensed to practice lawin order to “represent”
juvenil e and adult casesinacourt of law. The recordreflects that
Ms. Sal | erson was admtted to the Maryl and Bar i n Decenber, 1999 and
t hat such adm ssi on was her first bar adm ssionor |licenseto practice
law. Thus at the time Ms. Sallerson submtted her proposal in
Decenber, 2000 she had not been |icensedto practicelawfor two years.

Respondent argues that this appeal involves a discretionary
determ nation by a Procurenment O ficer of anofferor’s responsibility
or ability to performthe required services.

We recogni ze t hat under Maryl and procurenent | aw, a procurenent
of fi cer has broad discretion in determ ni ng whether a bidder is
responsi bl e, and such a determ nationw |l not be di sturbed unless it
isclearly unreasonable, arbitrary, an abuse of di scretion, or contrary
tolawor regul ati ons. See, Custoner Engi neer Services, Inc., MSBCA
1332, 2 MSBCA 1156(1987); Qust omManagenent Cor porati on and Qgden Food
Servi ce Corporation, MSBCA 1096/ 1090, 1 MSBCA 128(1982). This Board

has consistently held that it will not disturb the Procurenent

Oficer’s determ nation regarding responsibility unless the deci sion
was arbitrary, capricious or clearly erroneous. SeeCovi ngton Machi ne
& Wel di ng Co., MBBCA 2051, 5 MBBCA 1436(1998); Environnmental Control s,
Inc., MSBCA 1356, 2 MSBCA 1168(1987). The Board's rationale for
granting Procurenent O ficers such di screti on was addressed i nChar|l es
Center Properties, MSBCA 1629, 3 MSBCA 1297(1992) where t he Board
gquot ed wi t h approval froma deci sion of the Conptrol | er General (43
Conp. Gen. 228, 230(1963)) as follows:
“Deci di ng a prospective contractor’s probable abilityto
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performa contract to be awarded i nvol ves a f orecast whi ch
must of necessity be a matter of judgenent. Such judgenent
shoul d of course be based on fact and reached i n good faith;
however, it isonly proper that it beleft |argely tothe
sound adm ni strative discretion of the [procurenent]
contracting officers invol ved who should be in the best
positionto assess responsi bility, who nust bear t he maj or
brunt of any difficulties experiencedin obtainingrequired
per f ormance, and who nmust mai ntain day to day relations with
the contractor onthe [State’s] Governnent’ s behal f. 39
Conmp. Gen. 705, 711.”

Charl es Center Properties, supra, at p. 9. See alsoN.B.R., I ncorpo-
rated, MSBCA 1830, 4 MSBCA 364(1994).

If the issue in this appeal was whether Ms. Sall erson was

responsi bl e, the Board woul d uphol d t he determ nati on of the Procure-
ment O ficer, based onthis record, that Ms. Sal |l erson was responsi bl e.
However, we beli eve the essence of the protest i nvol ves whet her t he
Procurement O ficer could waive the requirenent that a person be
licensedto practicelawfor a m ni numof two years. The Procurenent
Officer waivedthis requirenment and al |l oned Ms. Sal |l ersonto substitute
ot her experience. Inthisregardwe findthat the Procurenent O fi cer
erred. There was no pre-proposal opening chall enge tothe two year
i cense requirenent, nor do we find such arequirenent to be inherently
unreasonabl e. We further find such requirenment to be a mandatory
conditiontothe acceptability of a proposal. M. Sall erson woul d not
have been alicensed attorney for a m ni nrumof two years prior tothe
start of the contract. M. Sallersonw || not have been |icensed for
two years until Decenber of 2001. Thus, her proposal did not and coul d
not neet a mandatory conditi on of the RFP and was t hus not capabl e of
bei ng nade acceptabl e. Accordi ngly, we sustain the appeal and renmand
the matter to ACDSS.
So Ordered this day of May, 2001.



Dat ed:

Robert B. Harrison |1
Board Menber

| concur:

Randol ph B. Rosencrant z
Board Menber

Certification
COMAR 21.10.01.02 Judicial Review.

A deci si on of the Appeal s Board i s subject tojudicial reviewin
accordance with t he provi sions of the Adm ni strative Procedure Act
governi ng cases.

Annot ated Code of MD Rule 7-203 Tinme for Filing Action.

(a) Generally. - Except as ot herwi se providedinthis Rul e or by
statute, apetitionfor judicial reviewshall befiledwthin 30
days after the | atest of:

(1) the date of the order or action of which reviewis
sought;

(2) the date the adm ni strative agency sent notice of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

(3) thedatethe petitioner received notice of the agency's
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order or action, if notice was required by law to be
received by the petitioner.

(b) Petition by Oher Party. - If one party files atinely
petition, any other personnmay file a petitionw thin 10 days
after the date the agency mail ed notice of thefiling of the first
petition, or wwithinthe period set forthin section (a), whichever

is |ater.

| certifythat the foregoingis atrue copy of the Maryl and State
Board of Contract Appeal s deci sionin MSBCA 2223, appeal of M chael
Scott Cohen, LLC under All egany County Dept. of Social Services,
Contract No. ACDSS/ LGA-01-002Legal Assistance RFP.

Dat ed:

Mary F. Priscilla
Recor der



