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Romrel Engi neering & Construction

OPI NI ON BY CHAI RMAN ROSENCRANTZ

Appel | ant appeals the rejection of its protest of the State

H ghway Adm nistration’s (SHA) determnationtoreject all bids onthe

above captioned Contract.

1.

Fi ndi ngs of Fact

The Contract is for the furnishing andinstallation of advanced
traf fi c managenent equi pment on1-83, 1-795and 1-70in Baltinore
County. SHAplanstoresolicit the project with arevised scope
of work and correct at | east one quantity error inthereadver-
ti sed Schedul e of Prices.

Bi ds for this project were opened on August 24, 2000. Al though
14 di fferent conpani es purchased t he bi d docunents, only two bi ds
were recei ved. Appellant was the apparent | ow bi dder on the
Contract with a bidinthe anount of $948, 900. 00. The I nterested
Party, Rommel Engi neering and Construction, was the second | ow
bi dder with a bid in the anount of $1,229, 000. 00.



3. One day prior to bidopening, the Appel | ant advi sed SHA t hat there

was an error involving Bid item 8048.
This estimated quantity bid itemis for the furnishing and
installingof 4-inch Schedul e 80 Mul ti-Duct PVC Conduit-Direction
Bored. The Index of Quantities indicates 430 1inear feet for this
i temand Appel | ant’ s t akeof f fromthe pl ans i ndi cat ed 465 | i near
feet. The Schedul e of Prices, however, where t he bi dders set
forththeir bids, indicated 8,215 |inear feet for the conduit
item However, the Procurement Officer was not advi sed of the
di screpancy until his receipt of the report di scussed in Fi ndi ngs
of Fact No. 6.

4. Appel | ant bi d one penny per |inear foot for thisitemresulting
i n an extended price of $82.15. The Interested Party bi d $15. 80
for the sane itemresultingin an extended price of $129, 797. 00.
The $15.80 price bid by the Interested Party was appr oxi matel y 65%
of the SHA estimated price (engineers estimte) for thisitem
The record refl ects that $25. 00 per |inear foot was a probabl e
actual cost.

5. SHA determ ned that such a di screpancy inthe quantity for this
item for which Appel | ant bi d one penny, coul d necessitate the use
of the Variation in Estimated Quantities provision of the
contract, GP-4.04. The SHA Procurenment Officer’s decision
refl ects concern that negotiationfor pricingof thisitemmay or
may not | ead to Appellant’s bidresultinginthelowest ultinmate
cost to the State.

6. The Procurenent Officer’s decision alsoreflects concern that
Appellant’s bid may be materially unbal anced. However, the
Procurenent Officer declinedtoreject Appellant’s bid on such
ground as reconmended by hi s subordi nates i n areport prepared by
hi s subor di nat es dat ed Sept enber 19, 2000 and testified that in



hi s opi nion, the bid by the Appel | ant was not an unbal anced bi d.

7 The report presented to the Procurement Officer was prepared
pursuant to an SHA policy requiring anal ysis of bids where the
| owbi d was ei ther 10%over the engi neer’s estimate or 15%under
the engineer’s estimate (over/under ! review).

8. Utimtely, the SHA Procurement O ficer determ nedtoreject all

bi ds pursuant to COVAR 21. 06. 02.02Cand resolicit the project to
clarify and correct the di screpancy for all potential bidders
pursuant to COVAR 21.06.02.02. COMAR 21.06.02. 02C provi des:

3. Rejection of Al Bids or Proposals.

(1) After openi ng of bids or proposal s but
bef ore award, all bids or proposals may be re-
jectedinwholeor inpart whenthe procurenment
agency with the approval of the appropriate
Depart ment head or desi gnee, determnes that this
actionis fiscally advant ageous or otherwi sein
the State’ s best interest. Reasons for rejection
of all bids or proposals include but are not
l[imted to:

(a) The absence of a conti nued need for
t he procurenent;

(b) The St ate agency no | onger can rea-
sonably expect to fund the procurenent;

(c) Proposed anendnents to the solicita-
tion would be of such magnitude that a new

L Because Appellant’s bid was nore than 15% bel ow t he
engi neer’s estimte, such a review was undertaken. SHA issues
approxi mately 300 - 350 procurenents annually. O this nunber
over/under reviews are triggered by the | owbi d in approxi mat el y 20%of
t he procurenents. This reviewprocess leads to adetermnationto
reject all bids and resolicit approximately 3 to 5 tines a year.
Sonetimes SHAW || not reject the bids and resolicit a procurenment even
where the over/under review process reveals errors in the bid
docunents.



solicitation is desirable;

(d) Prices exceed avail abl e funds and i t
woul d not be appropriateto adjust quantitiesto
cone within avail abl e funds;

(e) Thereisreasonto believethat the
bi ds or proposal s may not have been i ndependent |y
arrived at in open conpetition, may have been
col lusive, or may have been submtted in bad
faith;

(f) Bids receivedindicate that the needs
of the State agency can be satisfied by aless
expensi ve equi val ent itemdiffering fromthat on
whi ch the bids or proposals were invited; or

(g) Al otherw se acceptable bids or
proposal s received are at unreasonabl e prices.

(2) Anotice of rejection of all bids or
proposals shall be sent to all vendors that
subm tted bids or proposals, andit shall conform
to 8B(2).

9. On Cct ober 2, 2000, SHAnotified all bidders of its decisionto
rej ect the bids and to readvertise the project at a future date.

10. Appellant filed a bid protest on Cctober 5, 2000 protesting SHA s
decision to readvertise the project.

11. SHA's Procurement O ficer i ssued afinal decision dated Cctober
23, 2000 rej ecting Appel l ant’ s bi d protest and on Novenber 3, 2000
Appellant filed a Notice of Appeal with this Board.

Deci si on
Under Maryl and’ s General Procurenent Law, a state agency nmay

reject all bidsif the agency determnes that “it is fiscally advant a-

geous or otherwseinthe best interests of the State. . .” Mryl and

St at e Fi nance and Procurenment Article 813-206(b). See al so, COVAR

21.06. 02. 02C. The determ nati on of whether it is fiscally advant ageous

or otherwise inthe State’'s best interest toreject all bidsis a
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di scretionary determ nati on. See, The Fechhei nmer Brot hers Conpany and
Harrington Industries, MSBCA 1181, 1 MSBCA 74(1984); WIllians
Construction Conpany, MSBCA 1639, 4 MSBCA 1302(1992) at pp. 15-16;
Megaco, | ncorporated, MSBCA 1924, 5 MSBCA 1385(1995). In nmaking a
det erm nati on concer ni ng whet her a Procurenent Officer’'s decisionis

otherwiseinthe State’s best interest, the Board s scope of revi ew of
t he agency’ s decisionis anarrowone. This Board has advi sed that the
State’s determnationinthisregardw || not be di sturbed unl ess the
Boar d det ermi nes t hat t he deci si on “was fraudul ent or so arbitrary as

to constitute a breach of trust.” See, Megaco., |l ncorporated, supra.

The G rcuit Courts have al so provi ded gui dance on t he i ssue of the
appropri ateness of the rejection of all bids after they have been
opened and prices exposed. It has been argued citing this Board's
deci sions in Sol on Aut omated Services, Inc., MSBCA 1046, 1 MSBCA
110(1982) and Peter J. Scarpulla, Inc., MSBCA 1290, 1 MSBCA 188(1984),
t hat a bal anci ng test nust be appli ed pursuant to whi ch t he procurenent

agency may not reject all bids after bidopening andresolicit unless
a reasonabl e determnation is made that the State’'s interest in
resoliciting outwei ghs the prejudice to bidders and harmto the
conpetitive process. |In both of the cited deci sions, however, the
Board was reversed by the Circuit Court. See, Inthe matter of the

Adnmi n. Appeal s of Sol on Aut onat ed Services, Inc., Circuit Court for
Bal ti nore County, M sc. LawNos. 82-M 38 and 82- M 42(1982) and State v.
Scarpulla, Case No. 84 347 041/ CL28625, Circuit Court for Baltinore
City, May 31, 1985.°?

As set forth In the matter of the Adm n. Appeals of Solon

Aut omat ed Services, Inc., andState v. Scarpulla, boththe Circuit

2 An appeal of the Circuit Court decisioninScarpullawas
di sm ssed as noot by the Court of Special Appeals in No. 825
[ unpubl i shed] (March 3, 1986).



Court for Baltinmore County andthe Circuit Court for Baltimore City
determ ned that in the context of the provisions of the General
Procurement Law and COMAR regarding rejection of all bids and
resolicitation, the procurenent agency’s decision to reject and
resolicit may not be di sturbed unl ess it can be shown that the deci sion
was not fiscally advant ageous or ot herwi senot inthe best interest of
the State to such an extent that it was fraudul ent or so arbitrary as
toconstitute a breach of trust. See also, Hanna v. Bd. of Ed,.. O
Wcom co Co., 200 Md. 49(1951).

Wi | e t here may be factual situations where prejudiceto bidders

and harmto t he conpetitive process outwei ghs the agency’s interest in
resolicitation, an Appellant will bear a heavy burden to showt hat such
asituationexist. Dothefacts herein denonstrate that prejudiceto
bi dders and harmto the conpetitive process outwei ghs t he agency’s
interest in resolicitation? | think

the facts in this case do so.

The Procurenent Officer’s final decision notes the Agency’s
concern that negotiations for pricing of 1tem8048 casts doubt on
whet her Appellant’s bid would remainlowas aresult of such negoti a-
tions being triggered by the estimated quantities clause of the
Contract. The facts do not support this concern.

That cl ause provides in relevant part:

GP-4.04 VARI ATI ONS | N ESTI MATED QUANTI TI ES

Where the quantity of a pay itemin this
Contract is an estinmated quantity and where t he
actual quantity of such pay i temvaries nore t han
25 percent above or bel owthe estinmated quantity
stated inthis Contract, an equitabl e adj ust nment
inthe Contract price shall be made upon demand
of either party. The equitabl e adjustnent shall
be based upon any i ncrease or decrease i n costs

due solely tothe variati on above 125 percent or
bel ow 75 percent of the estimated quantity.



W recogni ze t hat we have no juri sdiction over a contract cl ai mdi spute
t hat has yet to be determ ned by t he agency and appeal ed to t hi s Boar d.
However, we t hi nk t hat the Agency’s concerninthis regardis m s-
pl aced. Based on our under st andi ng of the Court of Special Appeal’s
decision in Genstar v. State Hi ghway Adm nistration, 94 Md. App.
594(1993) we believe that it woul d be exceedingly difficult, indeedif

not inpossible, for this Appellant to prevail. Based on Appel |l ant’ s one

penny bidon |Item8048 we do not bel i eve Appel |l ant can showthat its
actual unit costs for 465 1inear feet woul d be greater thanits actual
unit cost for 8,215 1inear feet at | east to such an extent as to pl ace
i n question whet her Appellant isstill thelowbid. However, | acking
jurisdiction we make no actual findings in this regard.

The record reveal s that a di screpancy between Bid 1tem8048 of the
Schedul e of Prices and the quantity of 430 |inear feet set forthinthe
| ndex of Quantities was reveal ed to the Agency by the Appel l ant on t he
af t ernoon of August 23, 2000. Inthisregardthe facts suggest that an
esti mator for Appell ant spoke with M. Henkl e, a Proj ect Manager at
SHA, about the di screpancy over the tel ephone sonetine during the
af t ernoon of August 23, 2000. Appellant’s estimator advi sed M. Henkl e
(who was not the project manager for this Contract) that the | ndex of
Quantities and Appel l ant’ s t akeof f reveal ed 430-465 | i near feet rather
than the 8,215 linear feet set forthinthe Schedul e of Prices for the
conduit item On the advise froma Ms. Foos, a Project Managenent
Coordi nator, who was M. Henkle' s superior, M. Henkle inforned
Appel l ant’ s esti mator that AddendumNo. 2 had been i ssued t he week
before andit was too | ate to post pone t he next day’ s bi d openi ng. M.
Foos was responsi ble for issuing project addenduns. She had no
authority to postpone a bid opening.

Ms. Foos of SHA was t hus advi sed t he day prior to bid openi ng of

t he di screpancy, whichtherecordreflects tobe material sincethe



total price (of any bid) couldclearly be affected. SHA shoul d have
post poned t he bi d openi ng and sent out an addendumsetting forththe
correct nunber of Iinear feet for Bid | tem8048 and a new bi d openi ng
date. However, the SHA Procurenent O ficer was not advi sed by Ms. Foos
of the di screpancy because Ms. Foos di d not know whet her t he 430- 465
nunmber or the 8,215 nunmber was correct, only that there was such a
di screpancy.

An anal ysis of the bidof thelnterested Party reveal s that even
when adj usting that bidto reflect 430 feet at $15.80, that bidis
$218, 243 greater than the low bid of the Appellant.

8215 ft. @b>5.80 $129, 797
430 ft. @5.80 67,940
Di fference 61, 858
Actual (Interested Party¥l, 229, 000
Adj ust ment 61, 858
Adj ust bid price 1,167,143
Adj usted bid price $1, 167, 143
Appel | ant price 948, 900

Exceed Appellant’s bid $ 218,243

The record refl ects that SHA bel i eves that Appel | ant coul d perform
the work for its bid price and that Appellant had bondi ng.

| do not believe there was any fraudul ent activity relatedtothis
bi ddi ng process. | do believe that the SHA made four m stakes which
rai se the question of trust. One, 1tem8048 was i ncorrectly shown on
t he pricing sheet. Two, SHAwas advi sed t hat “sonet hi ng” was wong with
item8048 and they failedtotake tinely action. Three, accepting and
openi ng bi ds t hus exposi ng pri ces knowi ng t here was a questi on regard
this bid. And four, failing to recognize that in this particular
situation, theinitial error had no negati ve consequences tothe two
bi dders who submitted bids or the State.

It is always in the State’s best interest to accept the | ow



responsi ve bid where a di screpancy even where material as inthis
appeal will not affect the position of the bidders; i.e., the | ow
bidw Il not be di spl aced however the di screpancy isinterpreted. The
only reason for possiblelegitimte rejectionof all bids set forthin
t he Procurenment O ficer’s decisionwas that “the quantity listedinthe
Schedul e of Prices for this conduit item was defective for all
potenti al bidders” suchthat arebidwththe correct nunber of |inear
f eet was necessary to ensure that all bidders were conpeti ng onthe
sane footing. |In this instance, both

bi dder were on t he sane footing. The two bi dders were not hurt. No one
bi dder had an advantage in this situation. Although 14 conpani es
pur chased t he bi d docunents, we have no way of knowi ng if any decli ned
to bid because of the noted error.

The State fail ed t o denonstrate that any bi dder had an advant age,
t hat any bi dder (whether they submtted a bid or not)
was harnmed, and that the State was in anyway damaged. A though one
could say that the magnitude of the error was significant. i.e.
actual quantity was only 10%of the stated quantity. It had absolutely
no negative consequence in the final fiscal evaluation of the bids.

The Appel | ant woul d be severely damaged if this project were
rebid. The Appellant acted responsibly innotifyingthe SHA of the
error before bids were opened. The SHA had an opportunity to correct
the error by sinply del ayi ng the opening of the bids until the error
was confirned or corrected. The | owbi dder brought the di screpancy to
the attention of SHA, but nothing was done about it.

Under these facts | findthat aresolicitationafter prices have
been exposedto be clearly not inthe State’ s best interest and grossly
unfair tothe |l owbidder. Under these circunstances, | findthat the
best interest of the State is served by accepting the | ow bid.

Mai nt ai ni ng the concept of seal ed conpetitive bids is a critical



el ement of the State’s procurenent system Resolitation after prices
ar e exposed for no |l egal or practical reasonviolates thevalidity of
the system Bidders trust the State to be fair and reasonable in
handl i ng seal ed bi ds.

Board Menber Harri son woul d deny t he appeal for reasons set forth
inhis dissent. Because there are only two Board Menbers, nysel f and
M. Harrison, we believethat theonly fair way to resol ve a di vi si on
anong t he Board Menbers i s to have t he Appel | ant prevail where one of
the two Board Menbers finds that the Appellant’s appeal shoul d be
sust ai ned.

Accordi ngly, the appeal is sustained andthe matter i s remanded
to SHA for appropriate action. So Ordered this day of January
2001.

Dat ed:

Randol ph B. Rosencrantz
Chai r man

Di ssenting Opinion by Board Menmber Harri son

| dissent. It is clear tonme that the Procurenment Officer, a
deputy SHA adm ni strator who testified at the hearing of this appeal,
woul d have post poned t he bi d openi ng based on the error in the Schedul e
of Prices had he known about it prior to bidopening. It isregretta-
bl e t hat he did not find out about the error prior to bid opening but
only after bidopeni ng when prices had been exposed. However, in ny
opi nion the record herein fails to reflect that the Procurenment
O ficer's decisiontoreject all bids and resolicit when he becane
awar e of the problem particularly giventhe magni tude of the error in

t he Schedul e of Prices, was fraudul ent or soarbitrary as to constitute

10



a breach of trust. See I nthe matter of the Adm n. Appeal s of Sol on

Aut omat ed Services, Inc., Grcuit Court for Baltinore County, Msc. Law
Nos. 82-M 38 and 82-M 42(1982); State v. Scarpulla, Inc., Case No. 84
347 041/ CL28625 Circuit Court for Baltinore Gty, May 31, 1985; Megaco,

| ncor porated, MSBCA 1924, 5 MSBCA 1385(1995).

As i ndi cated in Chairnman Rosencrantz’ s Qpi nion, | agree that the

Appel | ant shoul d prevail giventhe split decision of the Board herein.

Dat ed:

Robert B. Harrison |11
Board Menber

Certification
COMAR 21.10.01.02 Judicial Review.

A deci sion of the Appeal s Board is subject tojudicial reviewin
accordance with t he provi sions of the Adm ni strative Procedure Act
governi ng cases.

Annot ated Code of MD Rule 7-203 Tinme for Filing Action.

(a) CGenerally. - Except as otherw se providedinthis Rul e or by
statute, apetitionfor judicial reviewshall befiledwthin 30
days after the | atest of:

(1) the date of the order or action of which reviewis
sought ;

(2) the date the adm ni strative agency sent noti ce of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

(3) the date the petitioner received notice of the
agency's order or action, if noticewas required by lawto
be received by the petitioner.

(b) Petition by OGther Party. - If one party files a tinely
petition, any other personnmay file a petitionw thin 10 days
after the date the agency nmail ed notice of thefiling of the first
petition, or withinthe period set forthinsection (a), whichever
is later.

11



* * *

| certifythat the foregoingis atrue copy of the Maryl and State
Boar d of Contract Appeal s deci si onin MSBCA 2209, appeal of M dasco,
Inc. under SHA Contract No. AW 6975186.

Dat ed:

Mary F. Priscilla
Recor der
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