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BEFORE THE
MARYLAND STATE BOARD OF CONTRACT APPEALS

I n The Appeal of Oregaman )
Sprinkl ers )
) Docket No. MSBCA 2202
Under DGS Project Nos. )
B- 000- 002- 001 and B-000-004-001 )
)
APPEARANCE FOR APPELLANT: None
APPEARANCE FOR RESPONDENT: John H. Thornton

Assi stant Attorney Ceneral
Balti nore, MD

OPI NI ON BY BOARD MEMBER HARRI SON

Appel l ant tinely appeals the denial of its bid protest. The
prot est was deni ed on tinmeliness grounds. The nerits of the protest
wer e al so di scussed i nthe agency final decision and Appel | ant was
advi sed that its protest would al so have been denied on the nerits.

Fi ndi ngs of Fact
1. On or about May 15, 2000 t he Depart nment of General Services (DGS)
issued anlinvitationto Bid (1TB) for replacenent of defective

Onega sprinkl er heads inthree regions of the State. This appeal
i nvol ves the | TBs for the Eastern and Central Regi ons, respec-
tively.

2. The deadl i ne for recei pt of bids for the East ern Regi on contract
was July 11, 2000, at 9:30 a.m The deadline for recei pt of bids
for the Central Region contract was July 11, 2000, at 10: 00 a. m

3. At the deadline for receipt of bids for each regi on, bids were
publicly opened and read, and bi ds for each regi on were avail abl e
for public inspection immediately follow ng bid opening.

4. The | ow bi dder for the contract for each region was Ginnel |

Corporation (Ginnell). The second | owbi dder for the con-tract



for each regi on was Appell ant.

Appel | ant did not attend the bid openings.

On July 18, 2000, DGS approved award of both contracts to
Grinnell.

7. By an undated, handwittenletter received by the Procurenent
Officer by Fax on July 21, 2000, prior to executive of the
contracts, Appellant filed a protest against award of both
contracts to Grinnell.

8. I nrel evant part t he protest whi ch was si gned by Geor ge Searl es,
the principal of Appellant, read as foll ows:

| wishtofile aprotest onthe State bid B-000
002 001 and B-000-002-001. | was i nformed on t he
18 of July 2000 that | was not chosen for bids.
When | went to the bidroomto find out about the
bi ds t hat were submi tted and f ound out that the
bi ds wer e bet ween nysel f (Oregaman Spri nkl ers)
and Ginnell Sprinklers. | wouldIliketo protest
over two issues.

1. The Grinnell bidwas a unconpetitive bid and
ovousaly put in to underm ne ny bid.

2. The contracts wordi ng was changed t o excl ude
smal | busi ness.

9. By | etter dated August 21, 2000, the Procurenent O ficer denied
Appel |l ant’ s protest onthe grounds that it was |l ate, sinceit was
not filed w thinseven days after bid opening withrespect tothe
first ground or before bid openingwithrespect tothe second
ground. The Procurenent O ficer’s decision al so addressed t he
merits of each ground and found that they |acked nmerit.?

10. The Procurenent O ficer’s deci sion was received by Appel | ant on
August 28, 2000. On Septenber 6, 2000, Appellant fil ed an appeal

1 Based on the record herein, the Board woul d al so fi nd t hat
each ground of protest |acked nerit.
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with this Board.

11. Respondent filedits Agency Report with this Board on Sept enber
29, 2000 and fil ed a Suppl ement to t he Agency Report withthis
Board on Oct ober 10, 2000. Appellant did not conment on the
Agency Report or Suppl ement to the Agency Report. Neither party
requested a hearing.

Deci si on

A protest against awardto Grinnell onthe first ground all eged
by Appel | ant that “the Grinnell bidwas a unconpetitive bid][sic] and
ovousaly [sic] put into undermne [ Qregaman’ s] bid” had to be filed no
| at er t han seven days after Appel | ant knewor shoul d have known of t he
basi s of protest. COVAR 21.10.02.03B. The basis for this protest may
have been on the ground that the Grinnell bids were too low to
conmpetitively performthe work. Whatever the basis of the protest may

have been, however, it wasrelatedto Grinnell’ s bid price and woul d

have been apparent onthe face of Ginnell’s bid. Thus, the protest on

any such ground was requiredto be filed nol ater than seven days after
bi d opening on July 11, 2000 when bids were avail able for public

i nspectionor nolater than July 18, 2000. Anerican Sanitary Products,

Inc., MSBCA 2110, 5 MSBCA 1455(1999).

A protest onthe ground that the wordi ng of the contracts "was

changed t o excl ude snal | busi nesses” woul d have been an i npropriety
t hat woul d have been appar ent bef ore bi d openi ng? and t hus was requi red
to befiled nolater than the deadline for recei pt of bids. COVAR
21.10. 02. 03A.

Since the protest was not filed by the specific deadline

2 The contracts were set forthinthel TB s. If the pro-test
isonthe groundthat the wordi ng of the contracts was changed after
bi d openi ng fromwhat appeared in the ITB s, this ground woul d be
deni ed by the Board based on the record herein which includes the
executed contracts and reflects no such change.
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appl i cabl e to each ground al l eged inthe protest, the protest was | ate
and may not be considered. COMAR 21.10.02.03C;, Anerican Sanitary

Pr oducts, supra.

Accordingly, the appeal nust be dism ssed. Wherefore, it is

Ordered this day of t hat the appeal is dism ssed.

Dat ed:

Robert B. Harrison |11
Board Menber

Certification
COMAR 21.10.01.02 Judicial Review.

A deci si on of the Appeal s Board i s subject tojudicial reviewin
accordance with t he provi sions of the Adm ni strative Procedure Act
governi ng cases.

Annot ated Code of MD Rule 7-203 Tinme for Filing Action.

(a) Cenerally. - Except as otherwi se providedinthis Rule or by
statute, apetitionfor judicial reviewshall befiledwthin 30
days after the | atest of:

(1) the date of the order or action of which reviewis
sought;

(2) the date the adm nistrative agency sent notice of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

(3) thedatethe petitioner received notice of the agency's
order or action, if notice was required by |law to be
received by the petitioner.

(b) Petition by Oher Party. - If one party files a tinely
petition, any other personnmay file a petitionw thin 10 days
after the date the agency nmail ed notice of the filing of the first
petition, or withinthe periodset forthinsection (a), whichever



is later.

| certifythat the foregoingis atrue copy of the Maryl and State
Board of Contract Appeal s deci sionin MSBCA 2202, appeal of Oregaman
Sprinkl ers under DGS Project Nos. B-000-002-001 and B-000-004-001.

Dat ed:

Mary F. Priscilla
Recor der



