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OPI NI ON BY BOARD MEMBER HARRI SON

Appel l ant, The R R Gegory Corporation (Gegory) tinely appeal s
the denial of its claimrelating to Bid Line Item 2001, Class 1
Excavation. The appeal was brought by Gregory on behal f of its first
ti er subcontractor, Accubi d Excavation, I nc. (Accubid), as a pass-
t hrough chall enge to the final pay quantity determ ned by t he Respon-
dent State H ghway Admi nistration (SHA) for Bid Line Item2001 onthe
above captioned Contract.

Respondent rai ses a nunber of procedural issues whichit argues
require the Board to dism ss the appeal. The Board will deal with
t hese procedural issues prelimnarily. A though the Procurenent fficer
rai sed noissues of tinelinessinhis May 26, 2000 fi nal deci sion, on
appeal Respondent chall enges the ti neli ness of Appellant’s cl ai mon
mul ti pl e grounds i nvol vi ng application of the 30 day notice of claim
requi rement of 815-219 of the State Fi nance and Procurenent Articl e and
COVAR 21. 10.04. The Board rejects these chal |l enges because thethirty
(30) day notice requirenment does not apply to the unusual if not uni que

set of facts that energe fromthe recordin this appeal whichreflects



an earthwork grade “bust” for Class 1 excavati on where accurate
original and final quantities could not be established by the tenpl ate
nmet hod or re-survey. What applies inthis appeal are the provisions of

GP 9-04 whichrequirethe contractor tonotify SHAten (10) cal endar

days after recei pt of atabul ati on of proposed final quantities from
SHA whet her the contractor will accept final paynent upon such basi s.

Respondent has not denonstrated t hat Appel | ant has not tinely rejected
SHA’ s use of such inaccurate proposed final quantities.

Respondent al so chal | enges the Board’ s jurisdictionto go forward
wi t h t he appeal on grounds Appellant fail ed pursuant tothe Contract’s
Differing Site Conditionclausetotinely notify Respondent of al atent
quantity grade “bust” affecting the estimated quantity of Class 1
Excavati on under Bid Line ltem2001. The Board declines to findthat
the “bust” constitutes alatent differingsite conditionas contem
pl at ed by COVAR 21. 07. 02. 05 and that i n any event the condition could
not be accurately determ ned due to m ssi ng cross sections and so SHA
agreedtoutilizealiquid |oad count (truck count) nmethodto track
the liquid volune of Class | material hauled off site.

Next, the Board rej ects several argunents that a wai ver of lien
fromthe subcontractor Accubidin favor of the prime contractor G egory
wai ved Accubi d’ s right through Gregory to pursue t he di spute resol ution
process provi ded by the General Procurenent Law for an equitable
adj ust ment based on corrected final quantities. Any such wai ver woul d
not apply to an asserted right to paynent under the Contract where t he
State has never paid the anobunt clainmed to the prinme contractor.

Finally, the Board rej ects Respondent’ s assertionthat the claim
i nvol ving t he eart hwor k grade bust for O ass 1 excavation whichisthe
subj ect of this appeal was never raisedinitially (as required) at the
agency level. Theclaiminthis appeal related to the eart hwork grade

bust for O ass 1 excavati on was specifically deni ed by t he Procurenent



Officer inhis May 26 2000 final deci sion. The Board shall now deal
with the nerits of the appeal.
Fi ndi ngs of Fact!?

1. On or about February 10, 1997, Accubi d entered i nto a subcontract
with G egory to performall the necessary excavati on and gradi ng
at a new SHA Mai nt enance Facility to be constructed i n Mont gonery
County, Maryl and (Fai rl and Mai nt enance Facility) pursuant tothe
above captioned Contract.

2. Under the Contract, certainbiditens wereto be provided on a
| unp sumbasi s, whil e others were to be bi d based upon appr oxi nat e
gquantities, withfinal quantities of each approxi mate quantity bid
itemto be determ ned at t he end of the Contract i n accordance
with the General Conditions and St andard Specifications as set
forth in the Green Book and incorporated into the Contract.

3. Pursuant to the bid sheet suppliedw ththe Bi d Docunents, 29, 740
cubi c yards of Cl ass 1 Excavati on was approxi mat ed f or bi ddi ng
pur poses under Bid Line ltem2001, dass 1 Excavation. Only this
bid itemremains challenged by the Appellant in this appeal.?

4. Payment terns under SHA contracts such as the Contract in question

are found in the Green Book?® and incorporated into the Contract.

! Respondent’ s counsel has nade accusati ons of m sconduct in

this appeal. Thereis conmment inthe Respondent’s post hearing bri ef
and past hearing reply brief inferring or assertingthat Appellant’s
witnesses did not testify truthfully. Appellant’s counsel has
request ed that t he Board address such comment inits decision. For
pur poses of t he Fi ndi ngs of Fact and Deci si on herein t he Board has no
reason to believe that any witness for either the Appell ant or the
Respondent did not testify truthfully tothe best of their know edge,
information or belief.

2 During the course of the closing of the Contract, SHA
revi ewed other clains for extraquantities submtted by Accubid, and
t hey have been resolved, leaving only this bid item open.

s The Green Book consists of two volunmes, one containing
CGener al Provisions and one cont ai ni ng St andard Speci fications (Terns
and Condi tions, Techni cal Requirenents). GP-8.01 SUBCONTRACTI NG
provi des that the contractor shall incorporatethe General Provisions
in every subcontract issued pursuant to or under the contract.
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5. The ternms rel evant to this appeal and which al so apply to the

Gregory- Accubi d subcontract for excavation are as follows:

TERMS AND CONDI Tl ONS

TC SECTION 7
PAYMENT

TG 7. 01 MEASUREMENT OF QUANTI TI ES

For all itenms of work, other than those to be paid by | unp sum
after thework is conpl eted and before fi nal paynment i s nade t he
Engi neer wi || nake final nmeasurenments to deterninethe quantities
of various itens of work performed as the basis for final
settlement. The Contractor incaseof unit priceitenswll be
pai d for the actual amount of work perforned and for t he act ual
anount of materialsinplace, i nconfornmance withthe Specifica-
tions as shown by the final nmeasurenents. Al |l work conpl et ed
under the Contract wi || be neasured by t he Engi neer i n conf or nance
wi th t he st andards of wei ghts and neasures recogni zed by t he
Nati onal Bureau of Standards....

Vol unmes of excavation, tanped fill and borrow pits will be
cal cul at ed per cubi c yard fromt he cross secti on and t he use of

average end area formul as. Vol ures of ot her wor k such as masonry,

renoval of masonry, etc. will be cal cul ated by using arithneti cal

formul as. Were the vol une i s bounded by varyi ng di nensi ons and
thereis nosinplevolunetric fornul as applicabl e, frequent cross
sectionw || be taken and t he cubi c yard vol une conputed from
average end area fornulas....

Standard Specifications for Construction and Materi als, G een Book, pg.
26-27. Additional ternms regardi ng paynment appear in the General

Provi sions of the Contract as found in the G een Book, providing:



GP- SECTI ON 9
PAYMENT

GP-9. 01 SCOPE OF PAYMENT

Paynent tothe Contractor will be made for the actual quantities
of Contract itens perfornedin accordancewith t he Pl ans and
Specifications andif, upon conpl etion of the construc-
tion, these actual quantities showeither anincrease or
decrease fromthe quantities giveninthe bid schedul e,

the Contract unit priceswill still prevail, except as
provided in GP-4.04 Variations in Estimated
Quantities* ...

GP-9. 04 FI NAL ACCEPTANCE AND FI NAL PAYMENT

(a) Wenthe Contractor has conpl eted a Contract, and it
has been accept ed for mai nt enance i n accordance with
t he provi sions of GP-5.13, the Adm ni stration w ||
pronmptly proceed:

(1) To make any necessary final surveys;

(2) To conpl et e any necessary conput ati on of quanti -
ties; and

(3) To submt to the Contractor within 60 days affer
final conpl etion and accept ance of the project
by t he procurenent officer for maintenance, for
hi s consi deration, atabul ati on of the proposed
final quantities....

(c) The Contractor shall then have a period of 10
cal endar days, dating fromthe date upon whi ch he
recei ved t he af orenentioned tabul ation fromthe
Adm ni stration, in which:

(1) To deci de whether or not he wi || accept fi nal
payment upon such a basis, and

4 VWi | e Appel | ant argues that its notice of claimwas tinely
pursuant to the | anguage of GP 4. 04, the Appellant’s claimhereinis
not one pursued under the Variations in Estimated Quantities provision
set forth in GP-4.04, as the Appell ant does not seek a unit price
adj ust ment for the cost of thework it performed. |nstead, the Appel -
| ant seeks paynment for the quantities of dirt excavation haul ed as
measur ed by the truck count net hod at the Contract price bidfor Bid
Line Item 2001.



(2) Tonotify the Admnistration, inwiting, of his
deci sion. The Contractor may request an addi -
tional periodupto 10 cal endar daysinwhichto
notify the Adm ni stration of his decision. In
t he event the Contractor notifies the Adm nis-
trationthat he protests final paynent on such
a basis, that notification shall outline the
reason(s) for said protest....

Wthregardto Bid Item2001, Cl ass | Excavation, the foll ow ng
Green Book Contract ternms apply:

TECHNI CAL REQUI REMENTS

CATEGORY 200
GRADI NG

201. 04 MEASUREMENT AND PAYMENT. Roadway Excavation will be
measur ed and paid for at the Contract unit price per cubic
yard. The paynment will be full conpensation for all
excavation and hauling, formation and conpaction of
enbanknent s and backfills, di sposing of excess and unsuit -
abl e material s, preparation and conpl eti on of subgrade and
shoul der s except as ot herw se specified, serrated sl opes,
rounded and transition slopes, and for all materi al,
| abor, equi pnment, tools, and i ncidentals necessary to
conpl ete the work. Paynent will not be nade for excava-
tion of any materi al whichis used for purposes ot her than
t hose desi gnat ed.

201. 04. 02 Tenpl at e Met hod of Measurenent. Unl ess ot herw se speci -
fied, excavationw || be conputed using the tenplate from
prelimnary cross sections of the original ground surface
conbined with tenpl ates of the typical cross sections. |f
this nethod is used, certainvolunes will be excluded....

201.04. 03 Cross section Met hod of Measurenment. When specifi ed,
Excavation quantities for paynment will be conputed by
aver age end areas, fromthe cross sections of the ori gi nal
ground conbi ned wi th cross sections of the conpl et ed work.
Cl ass 1 Excavationw || be all owed i n nedi an ar eas of cut
sections only where 4in. or greater of topsoil areto be
pl aced. This nethod will also apply to Class 1-A and
Cl ass 2 Excavation unl ess otherw se specified.




201. 04. 07 Reconputation of Quantities. The Contractor or the
Admi ni stration may el ect toreconpute quantities in any
section whereit is believedthe planned quantities are
incorrect. Wen reconputationreveals anerror, the cor-
rected quantities shall be used.

6. There i s a di spute anong t he parties concerni ng whet her nore dirt
was haul ed by Accubi d than the tenpl ates i ndi cated. To t he extent
t hat nore dirt was actual | y haul ed by Accubi d t han t he t enpl at es
i ndicated, it has been SHA s position that the Contract requires
t he use of the “tenpl at e met hod” for determ ni ng quantities and
thus SHAwas withinitsrightstoutilizethe tenpl ate nmethod or
cross sections and base paynent on those quantities. It is al so
SHA' s positionthat since the approxi mte quantity of Class 1
Excavation set forth in the Contract was derived fromthe
tenpl ates, it isnot requiredto calculate final quantities nor
was it requiredto conpile any additi onal survey data aside from
the initial topographic map study that was prepared. Thus t he po-
sition taken by the Respondent is that since the tenpl ates or
Cross sections existed prior tothe construction and have not been
altered, they are not subject to chall enge or revision. The
Appel | ant di sagrees and as articulated |l ater inthis opinionso
does the Board.

7. Prior tothe start of the excavati onthe cross sections for the
proj ect area coul d not be | ocated, and thus their accuracy coul d
not be verified. The m ssing cross sections becane an i ssue when
Accubid startedto do prelimnary earth work and i nstal | ati on of
catch basins (storm water pond) and observed a grade bust.
Accordingly, SHA s Proj ect Engi neer, M. Janes Daffin, and Accubi d
agreed to inplenment a systemto track the liquid volunes of
mat eri al haul ed off-site on atruck-by-truck basis (i.e. theload

or truck count nethod)>®.

5 The extent of any “agreenent” by t he parti es and whet her any
such “agreenent” islegally enforceableis the matter under di sputein
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8. It was Appel | ant’ s understandi ng that i nthe absence of the cross
sections, the parties agreed to use the truck count nethod f or
determ ning final quantities for paynment purposes. Appellant’s
counsel has stipulated that use of load (truck) count for
determning final quantities for paynment purposesistheissueto
be deci ded by the Board and Appel |l ant has wai ved any cl ai ns
relating to a “contract nodification”.

9. As Accubi d reached substanti al conpletion onthe project, it
becane apparent that the quantity of Class 1 material s renoved
fromthe site, as calculated by the | oad count nethod, well
exceeded t he approxi mate quantity anti ci pat ed by Accubi d based on
t he 29, 740 cubi c yard approxi mat e quantity providedin BidLine
Item2001. Mbreover, because Bid Line ltem2001 al so i ncl uded
dirt that was cut-to-fill and not renoved fromthe site, it was
apparent that there was a | arge di screpancy.

10. Inanattenpt toresol ve the discrepancy, Appellant notified SHA
of theissue by letter dated June 11, 1997 and suggested that if
necessary, a neeting be schedul ed between the parties. On July
16, 1997 a neeti ng was hel d between the parties onthejobsite
where it was determ ned that a re-survey woul d be conduct ed.

11. Followi ngthe neeting SHA' s desi gn teamre-surveyed the site and
by usi ng t he spot el evati ons obtained fromthe field, aconputer
gener at ed pl ot was devel oped and t hen overl aid on t he gradi ng
pl an, Contract Draw ng No. C-4.

12. Inaletter dated August 27, 1997, SHA advi sed Appel | ant based on
t he re-survey that the “exi sting and proposed el evati ons were
accurate conpared to the ori gi nal contract plan”, and SHA deni ed
t he Appel | ant’ s request to revi se the Contract quantity contai ned
in pay item 2001.

13. Evi dence produced during the course of the hearingreflectedthat

this claim However the Appel | ant has acknow edged that if the survey
data or tenplates in questionis deened valid by the Board then the
| oad count nethod may not be used, and the appeal would be deni ed.
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this re-surveying nerely constituted a perineter survey and di d
not include any pointswithinthe perineter as all of this area
had been di sturbed and was therefore unverifiable.

14. After SHA's initial decision on this issue was provided to
Appel | ant, Appel |l ant conti nued to question the accuracy of the
t enpl at es because the truck count net hod refl ected a substanti al
overrun.

15. Both the Appell ant and SHA knewearly in the project that the
approxi mate quantity of excavationlistedinthe Contract di d not
reflect the actual site conditions. M. Craig Bollinger
Accubi d’' s Site Superintendent, testifiedthat he first becane
awar e of a discrepancy between the site plan grades and the
exi sting grades on the site early in the project during the
installation of the storm water pond.

16. M. Bollinger notified SHA and Gregory, and asked for the cross
sections and t opographi c data. However, the cross sections and
vol unme conput ati ons wer e not avai |l abl e duri ng pre-construction,
and coul d not be | ocated until after substantial conpl etion of the
haul - of f operati ons.

17. M. Neil Kirkpatrick, alicensed | and surveyor inthe State of
Maryl and, gave testinony in this appeal for Appell ant as an expert
qualifiedinthe use of cross sections, topographic map interpre-
tation, and in perform ng average area vol unetric cal cul ati ons
t hr ough conpari son. The survey data he revi ewed was ext ensi ve.
As aresult of hisreview heidentifiederrorsin both the manner
i nwhichthe survey data was col | ected and di stri buted, and t he
manner in which the cross sections were prepared and utilized.

18. After reviewof all of the survey data utilizedinthe conputation
of the quantity of Class 1 material® it was M. Kirkpatrick’s
opi nion that the cross sections could not be relied on to

6 Sonme of this reviewoccurred during the hearing of the appeal
based on certain evidence presented that M. Kirkpatrick believed
shoul d be consi dered.



accuratel y cal cul ate t he approxi mate quantities that were used for
payment purposes inthe Contract (i.e. were "usel ess i n determ na-
tion of volunes by the average [end area] nethod”).

19. One of the nost significant of the problens was that the cross
sections were not prepared in parallel, but instead had the
potential to intersect.

20. The absence of a strai ght basel i ne was anot her probl embecause
this had t he potential to cause areas outside of thesiteplanto
be i ncluded in cal cul ati ons. Use of a fl awed t opogr aphi ¢ map and
survey data in preparation of the cross sections was al so a
probl em Based on these and other problens identified by
Appel l ant and t he Board’ s i ndependent anal ysis of the entire
record, the Board finds that the cross sections did not refl ect
t he actual quantities of G ass 1 naterial and t hat t he Appel | ant,
infact, encountered a significant overrun of O ass 1 excavati on.

21. The Geen Book explicitly provides for the reconputation of dass
1 excavation quantities, regardl ess of whether the initial
contract provided for nmeasurenent by the “tenpl at e met hod” or the
“cross-sectional nethod”’. Specifically the G een Book states:

201.04.07 Reconputation of Quantities. The Contrac-
tor or Adm nistration nay el ect torecom
pute quantities inany sectionwhereit is
bel i eved t he pl anned quantities are incor-
rect. When reconputationreveal s an er-
ror, the corrected quantities shall be
used.

As to the met hod required for “reconputati on” of suspect vol unes,
this sectionissilent. There-survey was flawed. Thus, it isthe
Appel l ant’ s position that the liquid!load count nethodinstituted

at the onset of mass gradi ng shoul d be consi dered as a reasonabl e

! During testinony evidence was presented regarding the
di stinction between Sections 201. 04. 02, “Tenpl ate Met hod of Measur e-
ment” and 201. 04. 03, “Cross sectional Method of Measurenment”. O
i mportant note, Section 201.04.02is silent withregardto neasurenents
taken for “paynent purposes”.
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means for determ ning “corrected quantities.” The Respondent’s
expert on construction principals, properties of excavated
material and job site practices, M. Sachi nder Gupta, concurred.
Specifically during cross-exam nation by M. Wrrall, the
foll owi ng exchange occurred:

M. Worrall: OCkay. The issue in this case, however, maybe it hasn’'t
been explained toyou -- well, | et me back up. Let’s
assume you have a unit price contract, okay, and let’s
assune for some reason the nmet hod of measurenent,
di sappears, and you cannot figure out howtodoit, you
know. It’s just not there anynore. You woul d agree
with me that the reasonablething for the parties to do
is to go to the next best way of neasuring.

M. Gupt a: It’s a hypothetical question. First of all, I can’'t
envi si on a case where you’' re unabl e t o get the vol unes
based on the drawi ngs. The draw ngs have shown
exi sting and the proposed. Now assum ng extreme
hypot heti cal case | i ke you’ ve suggested, and, again, |
can’t envi sion when that m ght happen. [f youcan't do
it by that nethod, |1’ d say there were no reconstruction
contours avail able, then you go to second net hod.

22. The Board finds for purposes of this appeal that the actual vol unme
of Cl ass 1 excavati on cannot be determ ned fromthe draw ngs,
tenpl ates or cross sections.

Deci si on
The Board conti nues to honor the principle articulatedinMrtin
G I nback, Inc., MDOT 1020, 1 MSBCA 152(1983) that the State warrants
t hat t he pl ans and specifications whichit furnishes are adequat e and

sufficient for the purpose intended. Inthis appeal faulty survey data
ledtoplansreflecting aquantity of Class 1 excavationthat was in
error such that use of the tenpl ate net hod based on cross sections for
nmeasuri ng actual quantities was i nappropriate. An alternate nethod,
i quid neasure | oad count system(truck count) was used. The Board
finds that this alternate nmethod was appropriate and will sustainthe
appeal .

As di scussed previously, thepartiesinstitutedaliquidneasure

| oad count system(truck count) as soon as it becane apparent that the
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cross sections were not avail abl e®. Both parties dedi cated significant
resources toits managenent and t he accuracy of this system i ncludi ng
M. Edward Dutton acting as SHA' s i nspector, and two Accubi d enpl oyees
working with M. Dutton to take the measurements. The procedure
i npl ement ed conforned to t he al ternate nmet hod of neasurenent set forth
inthe Geen Book for measurenent and paynment of borrownmaterial at
Section 203.04 and fam liar to M. Daffin, SHA s Proj ect Engi neer, and
M. Bollinger, Accubid s Project Foreman. Specifically, the G een Book

sets forth the follow ng conditions:

8 M. Quptatestifiedthat the G een Book does not specify that
a dunp truck be used, but nerely requires a “haulingvehicle”. Tr.4,
pp. 599-600. See also, G een Book Section 203. 04.

12



SECTI ON 203 - BORROW EXCAVATI ON
203. 04 MEASUREMENT AND PAYMENT.

VWhen requested by the Contractor inwiting, the Engi neer may
approve an al ternat e net hod of nmeasurenent for the conputation
of borrowexcavation quantities. This alternate nethod wi |l not
be consi dered for approval unl ess the Contractor can showt hat
t he cross section net hod conput ed by average end area i s not a
f easi bl e net hod of nmeasurenent. Wen approved inwiting by the
Engi neer, this alternate nethod shall consi st of nmeasuringthe
Borrow Excavati on i n approved haul i ng vehi cl es in the fol | owi ng
manner :

(a) The Contractor shall designate, prior to the start of
haul i ng operations, theidentification nunber of vehicles
to be used. The Engi neer will determ ne the water | evel
capacity of each vehicle so designated. The neasured
capacity shall be nultiplied by a factor of 0.85 to
det erm ne pay vol une.

(b) The Contractor shall furnish a delivery ticket to the
Engi neer for each | oad of borrownaterial deliveredtothe
project. Any ticket not signed by the Engi neer to ac-
knowl edge recei pt wi Il not be used inthe conputation of
the borrow quantity.

The ticket shall include the follow ng informt
(1) The supplier’s nane.
(2) The Adm nistration’ s Contract Number.
(3) The date and ticket nunber.
(4) Vehicle identification nunber.
(5) Type of material delivered.
(6) Pay volune conputed as specified in (a)

W recogni ze that this provisionrel ates to borrowexcavati on and
not on site excavation and that Bid Item2001, Class 1 Excavation
appliedtoall dass 1 (cut-to-fill and haul -off) on site excavati on.
However, because the reconputati on (re-survey) perforned herei n does
not cure the probl emand because t he cross secti ons were not provi ded
with the Contract Docunents, we find the early i nplenentation of a
sancti oned neans for tracki ng excavati on represented a reasonabl e
approach to protect each party’s interests. The evidence presentedto
t he Board showed t hat thi s net hod, which has beenreferredto as the

13
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“truck count” or “liquid | oad count” nethod, satisfied all of the
i nformational requirenments established by Secti on 203. 04 of the G een
Book for borrow excavation and was i npl enented under the direct
supervi si on of SHA' s Proj ect Engi neer, M. Janes Daffin, a person
granted aut hority under the Green Book to approve such an al t er nat e.
We bel i eve use of the requirenents for the truck count alternative
met hod of measurenent for conputation of borrowexcavationis reason-
abl e for on site excavati on where quantities may not otherw se be
measured. Duringthe course of the hearing, evidence was present ed
fromboth parties regardi ng howthe vol une represent ed by the | oad
ti ckets shoul d be construed inlight of other factors such as “swell”
due to excavation, and a contractor’s | oadi ng practices. Wilethe
truck count met hod may be subject toerror we do not finderror to be
present hereinto adegree that nakes its use i nappropri ate. The Board
finds that trucks utilized for haul -off operations were filled at or
above their liquid level with the dirt nmounded above t he wooden
si deboar ds t hat ext ended beyond t he t op of t he neasured truck by one
foot. W findthe neasured capacities to be reasonably accurate. Both
M. Pank, Accubid' s President, and SHA' s expert, M. CQupta, testified
t hat a factor of 10-15%t o account for swell is an appropri ate nunber
and the Board shall accept a 15% “swell” factor.

Because the record refl ects that the trucks were | oaded at or
above their liquidmeasurenents, we findthe | oads were withinthe 15%
swel | factor provided for in Section 203.04(a) of the G een Book.

The record refl ects that there were errors in both the topographi -
cal and cross sectional data used by the SHA i n cal cul ati ng the final
pay quantity for Line Item2001 in the Contract. The existence of
t hese errors was shown t hr ough expert wi tness testinony, and t hrough
the testinmony of other witnesses with significant construction
experi ence who knew that a problemexisted. |In accordance with
procedures set forthinthe G een Book, SHA and t he Appel | ant det er -
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m ned accurate liquid truck nmeasurenents and mai ntained a wel | -
supervi sed systemto track each truck nmeasured. Through the use of this
| oad count system atotal cor-rected quantity for Lineltem2001 was
det er m ned.

Payment for Line Item 2001 is to include both cut-to-fill
guantities and haul -of f quantities. Accubid s Daily Reports, subnmtted
by Respondent as Exhi bit 2, and summari zed by Appel |l ant’ s Exhi bit 14
reflects that at | east 12,996 cubi c yards of cut-to-fill material was
handl ed and t he Board wi I | accept this anbunt as reasonably reflective
of actual cut-to-fill quantities. The |oad tickets submtted as
Appel l ant’ s Exhibit 2 refl ect that based on the |iquid neasurenents of
t he trucks used by Accubi d, 36, 295 cubi ¢ yards of Cl ass 1 excavati on
was haul ed of f the site. The 36, 295 cubi c yards nust be reduced by
5,444 cubic yardstoallowfor the “swell factor” di scussed earlier.
The net anmount of the haul -off material renoved fromthe site for which
t he contractor i s seeking paynent i s 30, 850 cubi c yards. (36,295 x
0.85 = 30, 850).

Conmbi ningthe cut-to-fill quantity (12,996 cubi c yards) and t he
adj ust ed haul -of f quantity (30, 850 cubi c yards) equal s atotal 43, 846
cubi c yards for which the Appellant is entitledto be paidunder the
Gr een Book.

The Appel |l ant requests that this Boardfindthat it isentitled
to be paidin accordance with the Contract unit price of $5.21 per
cubi c yard, for thetotal of 43,846 cubi c yards of C ass 1 excavati on
material, |ess any paynents received to date, plus pre-decision
i nterest on the outstandi ng bal ance. Accubid s price to Appel | ant
Gregory for the Cass 1 excavation bid was reduced to $4. 50 per cubic
yard. Gegory’s bidwas as noted $5. 21 per cubic yard. Applying a 15%
over head and profit conponent to Accubid' s $4.50 price yields a price
of approxi mately $5. 17 per cubic yard. W thus findthe Contract unit

price of $5.21 to be reasonabl e and base t he award of an equitable
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adj ust nent on such price. The Board awards pre-deci sioninterest from
t he date of the Procurenent O ficer’ s decision, May 26, 2000, a date
for comrencenent of pre-decisioninterest the Boardfindstobefair

and reasonabl e under Section 15-222 of the State Fi nance and Procure-

ment Article. At the date of the Procurenment Officer’s decision all

facts necessary to a determ nation of entitl ement and quant umherei n
were available to the Procurenent Officer.

Post decision interest shall accrue fromthe date of this
deci sion. The appeal is thus sustained andthe matter is renmandedto
SHA f or appropriate action. So Ordered this day of

2001.

Dat ed:

Robert B. Harrison |11
Board Menber

| concur:

Randol ph B. Rosencrantz
Chai r man

Certification

COVAR 21.10.01.02 Judicial Review.
A deci si on of the Appeal s Board is subject tojudicial reviewin
accordance with t he provi sions of the Adm ni strative Procedure Act

governi ng cases.

Annot ated Code of MD Rule 7-203 Tinme for Filing Action.
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(a) CGenerally. - Except as otherwi se providedinthis Rule or by
statute, apetitionfor judicial reviewshall befiledwthin 30
days after the | atest of:

(1) the date of the order or action of which reviewis
sought;

(2) the date the adm nistrative agency sent notice of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

(3) thedatethe petitioner received notice of the agency's
order or action, if notice was required by |law to be
received by the petitioner.

(b) Petition by Oher Party. - If one party files a tinely
petition, any other personnmay file a petitionw thin 10 days
after the date the agency nmail ed notice of the filing of the first
petition, or within the period set forth in section (a),
whi chever is later.

* * *

| certify that the foregoingis atrue copy of the Maryland State
Board of Contract Appeal s decision in MSBCA 2192, appeal of R R
Gregory Corporation under SHA Contract No. AW 683-501-329.

Dat ed:

Mary F. Priscilla
Recor der
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