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OPI NI ON BY BOARD MEMBER HARRI SON

Appel | ant tinely appeal s t he deni al of its claimfor the actual
cost of replacenment Type Il Borrow on the project covered by the
subj ect Contract.

Fi ndi ngs of Fact

1. Inthis Contract, which was to construct a portion of Ml. Route

100, there were several pay itens for earth work:

Item nunber [tem description Estimated quantity Contract price

2002 Class 1 Excavati on 1, 265, 000 cubi c yards $2. 35/ cy

2003 Cl ass 1A Excavation 5,000 cubic yards $5. 00/ cy

2007 Borrow Excavati on 260, 000 cubic yards $ .01/ cy
Type 11

2008 Conti ngent Borrow 1, 000 cubic yards $ .01l/cy

Excavation Type 11

2. Cl ass 1 Excavationis the renoval of existing ground downtothe

subgrade of theroad. The Contract requires the con-tractor to



use excavated Class 1 material on the project to construct

enbanknents. Paynent for O ass 1 Excavati on i ncl udes bot h t he cost

of excavatingthedirt andre-usingit el sewhere onsite; the

Contractor is not paidany additi onal anount for usingthe d ass

1 Excavation as on-site fill.

Cl ass 1A Excavationis the renoval of unsuitable material bel ow
t he subgrade of the road. C ass 1A Excavati on nust be backfill ed
to bring the grade back up to the subgrade of the road. The

backfill used nmust neet the requirenents of Typell material,

which is dirt of a particular sandy quality.

Type Il Borrowis dirt of a particular sandy quality whichis

brought infromoff-site. The Contract provides that Type ||

Borrow, BidIltemNunber 2007, is to be used as shown on t he pl ans

and to construct enmbanknments of three feet or | ess. Conti ngent

Type Il Borrow, Item2008, is to be used to backfill Class 1A
Excavation and for use as directed by the project engineer.
Because Cl ass 1A Excavationis by definition belowthe exis-ting

ground, it isdifficult toknowin advance t he exact anount of

Cl ass 1Athat will have to be done on a particul ar project. The
deci si on about how nmuch Class 1A to renove i s made by SHA' s

proj ect engineer onthe job site. For this reason, the Contract

infornms the Appellant that the actual quantity of Class 1A
Excavation is subject to wide variation fromthe estimted
guantity.

The Contract specifies that 1tem2008, Conti ngent Type || Borrow,

is for backfill of Class 1A Excavati on. The Contract provi des

that the Contract’ s Variations in Estinmated Quantities clause will

not apply towork itens identified as being contingent, and t hat

t herefore no adjustnent inthe Contract price will be nade for

variations in the estimted quantities of these itens.



Appel | ant did not include all of itscostsinits bidpricefor
either Typell Borrowitem It bidbothIltem2007 and |Item2008
at $ .01 per cubic yard. However, its actual costs to dothe work
were over $8.00 per cubic yard. Bid prices were based on an
estimted quantity of 261, 000 cubic yards of Type Il Borrow.

Appel | ant bid $. 01 because, rather than bringing Type Il nateri al

fromoff-site, Appellant plannedto obtain Typell material from
the A ass 1 Excavation. Pre-bid, Appellant projectedthat it could
obt ai n bet ween 210, 000 and 265, 000 cubi c yards of Type || materi al

fromon-site. Inactuality about 320, 000 cubi c yards of Type ||

materi al was obtained fromthe on-site Class 1 Excavati on.
I nthis appeal Appellant is seeking paynent of its full costs for

11, 613 cubi c yards of Type Il Borrowwhi ch was brought onsite
bet ween July and Sept enber, 1996. Al of this borrowwas used for
wor k provided for inthe Contract, cappi ng of enmbanknents and
primarily backfill of dass 1A Excavation. SHA paid Appellant its
Contract bid price of $.01 per cubic yard for Type Il Borrowand
Appel | ant seeks the di fference between $. 01 and eit her an $8. 50
per cubic yard price as es-tablished for the Type Il materi al

furni shed inthe MARC station interchanged foot print di scussed
bel owor an $8. 12 per cubic yard price of fered on a force account

basi s.

Inthe first half of 1993, after the Contract was awarded (in
1992), SHA added an i nt er change t o provi de access fromRout e 100
to a new MARC train station being built in the area. This
i nt erchange was added to the Contract docunents by neans of

Redl i ne Revi sions 3 and 4. Pl an sheet 38A shows t he addi ti on of

the MARC stationinterchange to the project. Plan sheet 38 shows
the sane areaas it originally was to be constructed. Prior tothe
change the work i n that area was to consi st of construction of the

mai nl i ne road and enbanknent t hat sl oped gradual | y to t he edge of
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10.

11.

12.

thefill area. The change added an intersectionwth ranps and
a bridge. This new configuration had to be constructed in
substantially the same space as the ori gi nal work. One of the
reasons the i nt erchange had t o be constructed i n substantially the
sanme area as the original work was because there was a | arge
wet | ands area in this |ocation whichcouldnot be disturbed. This
wet | ands area was shown on t he pl ans, and pointed out to the
Contractor in the Contract special provisions.

SHA determ ned that the best way to stay within the ori gi nal
l[imts of work was through use of a “nechanically stabilized

enbanknent,” referred to as a geogri d system SHA determ ned t hat

the work to construct these sl opes woul d requi re addi ti onal Type
Il material. SHA asked Appel | ant to provi de a newprice for the
addi tional Type Il material required by the change.

I n August, 1993 SHA directed Appellant to performClass 1A
Excavationinthe area where t he newi nterchange was to be built.

Appel l ant’ s records i ndicate that it performed nost of this work
bet ween August and Cct ober, 1993. At Appel | ant’ s suggestion, all

of the Type Il material to backfill the Cl ass 1A Excavationin
this area was taken fromthe on-site Cl ass 1 Excavation. This
Type Il material, replacenent of whichis the subject of this
appeal , was not included in Redline Revisions 3 and 4 nor did
Appel | ant cont enpor aneousl y advi se SHAinwitingthat it expected
SHAto pay torepl ace the backfill material taken fromthe O ass

1 Excavati on.

Because of the nature of the soil conditions and the fact that the
changed wor k was bei ng done i n substantially the sane physi cal

| ocation as the original work, therecordreflects the probability
t hat Cl ass 1A Excavati on woul d have had to be doneinthis area
even i f no change had been made to the project, toprovideafirm

f oundati on for the enbankment. The record al so refl ects that
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13.

14.

15.

16.

Cl ass 1A Excavati on was needed al | over the job, including at
other locations in the wetlands area.

SHA pai d Appellant its Contract prices for both the Cl ass 1A
Excavation in the area of the interchange and the Class 1
Excavati on fromwhi ch t he backfill cane. Appellant did not di spute
t hi s net hod of paynent, or askto be paidnmore at thetimethis
wor k was done.

SHA and Appel | ant agreed on two Extra Work Orders — 11 and 12 —
t o conpensat e Appel l ant for the 12, 000 cubi c yards of Type I
material requiredto construct the MARCstation interchange taken
fromthe on-site Class | Excavation. Therecordreflects that
Appel | ant believed that the d ass 1A Excavati on backfill donein
the vicinity of the newi nterchange shoul d have been i ncl uded in
t he work cal |l ed for by Redline Revision 4 and t hat such i temwas
omtted by oversight. This work was substantially conpl ete by
Oct ober, 1993.

Appel | ant execut ed Extra Work Order 11 on January 14, 1994 and
Extra Wrk Order 12 on March 21, 1994 wi t hout requesting that the
gquantity of Type Il material for which paynment woul d be nade at
the $8.50 rate be increased to cover Appellant’s costs for
backfilling the dass 1A Excavation in theinterchange area. Wen
it executedthese extra work orders Appel | ant acknow edged t hat
they were full accord and satisfaction for all of the itens
i ncl uded.

Appel | ant wrot e t o SHA on Sept enber 22, 1995 asking to be paidthe
$8. 50 per cubic yard for the 12,000 cubi c yards of Type || Borrow
aut hori zed by Extra Wrk Orders 11 and 12. At this time Appel | ant
knewthat the actual quantity of O ass 1A Excavati on was goingto
be much greater than the estimated quantity, and that this
addi ti onal quantity of A ass 1A Excavati on woul d haveto be filled

with an additional quantity of Type Il material. However,
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17.

18.

19.

Appel l ant still didnot request SHAto i ncrease t he quantity of
Type Il material to be paid for at $8.50 on account of the Redline
Revi si on 3 and 4 changes.

In 1996 the supply of Type Il material fromon site Class 1
Excavati on was exhaust ed, so Appel | ant began bringingin Type Il
Borrowto conplete the project. SHA paid Appel |l ant for 12, 028
cubi c yards of this borrowat $8. 50 per cubi c yard pursuant to
Extra Work Orders 11 and 12. Approxi mately 13, 839 cubi c yards
were used i n ot her changed work and were paid for on a force
account basis. The remai ni ng Type Il Borrowwas used for ori ginal
Contract work, either cappi ng of enbanknment or C ass 1A backfill.
None of this material was used to backfill O ass 1A Excavati on at
t he MARC st ati on i nt er change, whi ch had been done over a year and
hal f earlier.

SHA pai d Appel l ant its Contract bidrate of $. 01 per cubic yard
for this Type Il Borrowused for original Contract work. Twelve
t housand (12, 000) cubic yards of this material was at i ssuein
Appel l ant’ s appeal tothis Board inWIIians Constructi on Conpany,
Inc., MSBCA 2111, 5 MSBCA 1480(2000), which opinionis presently
pendi ng deci sioninthe Court of Special Appeal s, the Board havi ng

been reversed by the Circuit Court for Baltinore City. At issue

in this appeal is the price to be paid for 11,613 cubic yards.

By aletter dated March 14, 2000 Appel | ant notified SHA, for the
first time, that it wanted SHAto pay Appellant its full coststo
replace the Type Il material fromthe C ass 1 Excavation usedto
backfill Class 1A Excavation in the area of the MARC station
i nterchange. Appellant all egedthat the d ass 1A Excavati on was
caused by the additi on of the MARCstationinterchange. By letter
dat ed May 16, 2000, SHA deni ed Appel | ant’ s cl ai mand Appel | ant
appealed to this Board.



20. Inits Conplaint filedinthis appeal Appellant added a cl ai mfor
payment of its full costs for the Type Il Borrow under the
Contract’s Variations in Estimated Quantities clause; thisclaim
had never previously been rai sedwth SHA (a condi ti on precedent
tothis Board’ s jurisdiction) and was otherw se untinely filed
whi ch al so di vests t he Board of jurisdiction. Thus we shall not
di scuss the matter further, toinclude the issue of whether a
contract provisionthat states that the Vari ati ons A ause does not
apply to a contingent bid itemis |awful.

Deci sion
I n 1993, when Redl i ne Revi sion 4 was i ssued, Appellant tol d SHA
that it m ght have to go off siteto get any nore than the esti mated

260, 000 cubic yards of Type Il material called for inthe Contract

documents. Accordingly, SHAsolicited prices fromAppel -l ant for the

addi ti onal 12,000 cubi c yards of Type Il nmaterial needed for t he MARC

stationinterchange, and ultimately i ssued Extra Wrk Orders 11 and 12.

By t he end of October, 1993, Appel |l ant knewfromits own records t hat

over 11,000 cubic yards of Typell material fromon-site excavation

had been used to backfill Class 1A Excavationinthe area of the MARC
station interchange. Thus, at that poi nt, Appellant had ful | know edge

of the basis of its claimfor replacenent of the on-site Type I

mat eri al used on this part of the project. Subsequent to 1993

Appel | ant sent SHA several letters dealingwith the Type Il borrow

issue. Duringthat tinethe quantity of Cl ass 1A and resul tant need

for Type Il backfill continuedto grow. |In MBCAZ2111, the Board found
that Appellant tinmely notified SHAthat it wanted to be paid for
repl acement material by | etter dated February 18, 1998. At the hearing
of MBSBCA 2111, thedirt inquestioninthis appeal (11, 613 cubi c yards)
representing dirt used to cap enbanknents or backfill Class 1A

Excavati on was renoved fromconsi deration for purposes of that appeal



by agreement of the parties and left to be dealt with |ater.

Inits letter of March 14, 2000 Appell ant notified SHAIt want ed
tobepaidtoreplaceall the material used in 1993 pursuant to Redline
Revi si ons 3 and 4. However, Appellant never notified SHAprior toits
appeal to this Board that it had a clai munder the Variations in
Estimated Quantities dause; thefirst tineit raisedthisissuewasin
its Conplaint inthis appeal, and, as noted, the Vari ati ons Cl ause
issue will not be discussed.

As an alternate basis for its clai mAppell ant assertsthat it is
entitledto an adjustnment under the Contract’s Changes Cl ause, GP-
4.06. The change that it isrelyingonis the addition of the MARC
stationinterchange in 1993. Appellant assertsthat it isentitledto
be paid to replace Type Il material that was taken fromClass 1
Excavation to backfill C ass 1A Excavationinthe area enconpassed by
Redl i ne Revi sions 3 and 4.

In its March 14, 2000 notice of claim Appellant argues that:

The overal | need for Type 2 materi al was exacer bat ed when
t he MARC station was added to the project. Extra work
orders 11 and 12 added approxi mately 12, 000 cy of type 2
mat erial for special fills tothe project and a newunit
price of $8.50/cy was established. Not only was 12, 000 cy
of type 2 materi al needed for the special geogridfills, but
11,185.61 cy of type 2 materi al was al so needed to repl ace
t he 1A Excavation directed under the fills at the MARC
stationto provide anextra firmsupport for the geogrid
fill.

From our review of docunentation, specifically the 1A
Excavationitem 9,987.15 cy of 1A Excavati on was traced
directlytothisworkinthe foot print of the MARCstation.
Usi ng the densification factor of 12%specified in the
gradi ng tabl e on sheet 469 of the Contract, this transl ates
to aneedfor 11, 185.61 cy of repl acenent material. W have
encl osed bot h a “Menor andumof Meeting” fromKCl Technol o-
gi es whi ch shows thi s undercuttingto be extra work beyond
Redl i ne Revi sions 3 &4's scope associated with t he MARC
station. Absent the MARC stati on work, however, there woul d



have [been] no need for undercut in this area. Also
encl osed, is a copy of our Class 1A | edger sheets which
indicate the quantities inthe footprint of Redlines 3 and
4 wor K.

Wl lians Construction Co., Inc. supplenentsits earlier re-
guest for paynent of its cost to furnishthe 11, 613. 64 cubic
yards of type 2 material for the project by pointing out
that either of two Contract provisions justify payment.

The Contract Changes cl ause woul d necessitate either a
mut ual |y agreed upon price for the additional type 2
repl acenent material or paynent on a force account basi s.
A price of $8.50/cy has al ready been established for the
addi tional type 2 borrowfurni shedinthe MARCstation foot
print. Alternatively, WIllians has offered a price of
$8. 12/ cy whi ch was prepared on a force account basi s and was
verified separately by the auditors.

The second basi s for paynment i s the exi stence of adiffering
site condition. The needto replace wet materi al to support
the geogrid fill was not antici pated by SHA prior to the
time the MARC station was added and t he need for a nore
solid baseledtothis undercut and subsequent installation
of type 2 material fill. 1

We are requesting your final decisionregardingour right to
payrment for 11,613.94 cy at the EE WO. rate of $8. 50 whi ch
anounts to $98, 718. 19 or alternatively at the force account

rate of $8.12 which ampunts to $94, 305. 19.

We find that the Changes Cl ause applies inthese circunstances.
However, Appellant still nust showthat it isentitledto an equitable
adj ust mrent under the Cl ause; it nust denonstrate that the Cl ass 1A
Excavati on and backfill done in 1993 was caused by a change to t he
Contract. Adeterm nation was not made at thetime the MARC stati on
wor k was bei ng perf or ned whet her addi tional Cl ass 1A Excavati on was
actual |l y caused by the addition of the MARCstationinterchange. It is
true, as Appellant points out, that there was Cl ass 1A Excavati on

L The Board does not findthat adifferingsiteconditionis
i nvol ved and wi I | not further discuss this basis for Appellant’s claim
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requiredinthe area of the MARCstation interchange. However, this
wor k occurred in substantially the same physi cal space as the ori gi nal
work that was included in the plans as bid.

Respondent argues that Class 1A Excavati on would have been
required in that area because the Contract docunents i ndi cated that the
project was in alow saturated wetlands area. 1In fact, Class 1A
Excavation was required all over the project. To showentitlenent to
an adjustment for replacenent materi al under the Changes Cl ause
Appel | ant bears t he burden of provingthat the Cass 1A Excavationin
the vicinity of the MARCstation interchange was caused by t he change
and woul d not have been needed i f t he work had been done as originally
pl anned.

M . Dan Saj edi, an SHA geot echni cal engi neer with ten years of
experience in assessing soil conditions on highway projects and
determ ning if undercut is necessary, testified hewas famliar with
the project site and the ground conditions present in the area
enconpassed by the MARC stati on i nterchange and t hat he participatedin
determ ni ng t he areas of the interchange work where O ass 1A Excavati on
was to be done.? M. Sajedi testifiedthat, based on his know edge of
t he proj ect and subsequent sl ope stability checks, it woul d have been
necessary to do C ass 1A Excavation at that | ocation (the |l ocation of
t he mechanically stabilized enbankment) even if the MARC station
i nt erchange wor k had not been added, in order to obtain the required
factor of safety.

Appel I ant argues that it was an out cone of buil di ng t he enbanknent
pursuant to Red Li ne Revi sions 3 and 4, using t he geogrid desi gn, that
|l ed to SHA' s request for extra support which constitutes a changeto
the work requiring Class 1A Excavation and Type Il fill.

We find based on the testinony of M. Sajedi that the Cl ass 1A

2 Cl ass 1A Excavationis determ ned at the job site by the
pr oj ect engi neer.
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Excavation work requiring backfill primarily fromthe 11,613 cubic
yards of Type Il Borrow at issue in this appeal would have been
necessary even if there had been no MARC stati on i nterchange. Since
t he C ass 1A Excavati on wor k woul d have been necessary i n any event no
change i s i nvol ved and Appellant isonly entitledtoits bidprice of
$.01 for Type Il Borrowunder Bid |ItemNunmber 2007 or 2008 for the
quantity of borrow used to backfill the Class | A Excavati on.

Whi | e we have entertained a discussion of the appeal on the
nmerits, our determ nationthat the clai mbased onthe changes cl ause
| acked merit because it involved work that ot herw se woul d have been
requiredto be perforned al so |l eads us to the conclusionthat the claim
noticed in the letter of March 14, 2000 was | ate.

St. Fin. &Proc. Code Ann. 815-217 provi des that a Contract claim
“shal |l be submtted” withinthetinmerequired by regul ati on. COVAR
21.10.04.02requires a Contractor tofileawittennotice of aclaim
relatingtoacontract with the appropriate procurenent officer within
30 days after the basis for the claimis known or shoul d have been
known, whi chever isearlier. If anoticeof claimisnot tinelyfiled,
COVAR 21. 10. 04. 02C provi des that the cl ai m“shal |l be di sm ssed.”® This
Board has hel d t hat absent thetinmely witten notice required by this
regul ati on, the Board does not have jurisdictionto consider aclaim
and t he Court of Speci al Appeal s has recently agreed with the Board’ s
conclusion that tinely filing of a notice of claimis a condition
precedent tothe State’ s wai ver of sovereignimmunity fromcontract
claims. Cherry Hill Construction, Inc., MSBCA 2056, 5 MSBCA 1459
(1999); Arundel Engineering Corp., MSBCA 1940, et.al., 5 MSBCA 1453

s GP-5. 14 of theinstant Contract contains provisions simlar
to COVAR 21.10.04.02requiring filing of anotice of claimafter the
basi s for the cl ai mi s known or shoul d have been known and pr ovi di ng
for dismssal if thenoticeof claimisnot filedw thinthe prescribed
tinme.
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(1998), aff’d, Arundel Engineering Corp. v. Maryl and Mass Transit
Adm ni stration, No. 554, Sept. Term1999, (July 30, 2001), Cert. den.
No. 387 (Nov. 9, 2001).

Appel | ant knewin 1993 the basis for its clai mfor repl acenent of

the Type Il material usedinthe Class 1Abackfill inthe area of the
MARC station interchange. To the extent that such claimdirectly
relatedtodirt connected with MARC stati on i nterchange work we coul d
findit to betinely. However, we have found no such connecti on.
Appel | ant did not give SHAwitten notice of this clai munder the
changes clause until its letter of March 14, 2000. Appellant knewin
1996 t hat the esti mated quantity of Conti ngent Type Il Borrow had
overrun, yet it didnot notify SHAIit had a cl ai munder the Vari ati ons
Clauseuntil it filedits Conplaint inJuly of 2000. Because t hese
cl ai ns under t he Changes and Vari ati ons C auses were not tinely fil ed,
t hese cl ains are barred by sovereignimmunity; this Board does not, as
amatter of | aw, have jurisdictionto consider them andthey nust be
di sm ssed.

Accordi ngly, the Board nust di sm ss Appel | ant’ s appeal for |ack
of jurisdictionandwoulddisn ss Appellant’s appeal onthe neritsif
t he Board had jurisdiction.

Wherefore, it is Orderedthis day of Decenber, 2001 t hat

t he appeal is dism ssed.

Dat ed:

Robert B. Harrison |11
Board Menber

| concur:
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Randol ph B. Rosencrantz
Chai r man

Certification
COMAR 21.10.01.02 Judicial Review.

A deci si on of the Appeal s Board is subject tojudicial reviewin
accordance with the provi sions of the Adm ni strative Procedure Act
governi ng cases.

Annot ated Code of MD Rule 7-203 Tinme for Filing Action.

(a) CGenerally. - Except as otherw se providedinthis Rule or by
statute, apetitionfor judicial reviewshall be filedw thin 30
days after the | atest of:

(1) the date of the order or action of which reviewis
sought ;

(2) the date the adm nistrative agency sent notice of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

(3) thedatethe petitioner received notice of the agency's
order or action, if notice was required by |law to be
received by the petitioner.

(b) Petition by Other Party. - If one party files a tinely
petition, any other personmay file a petitionw thin 10 days
after the date the agency mail ed notice of the filing of the first
petition, or withinthe period set forthinsection (a), whichever
is later.

| certifythat the foregoingis atrue copy of the Maryl and State
Boar d of Contract Appeal s deci sionin VMSBCA 2187, appeal of WIIlians
Construction Co., Inc. under State H ghway Adm ni strati on Contract No.
AW 890- 501- 070.

Dat ed:

Mary F. Priscilla
Recor der
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