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OPINION BY BOARD MEMBER HARRISON

Appdlant timely appedsthedenid of itsclam that it was entitled to atime extenson and rescission
of liquidated damages.

Findings of Fact

1 The Contract at issue in this gpped was for the congtruction of a portion of Interstate 97 in Anne
Arundd County. The project conssted of the congtruction of a six-lane divided freeway with
associated auxiliary lanesand shoulders, including necessary grading, paving, drainage, lighting and
sggning, recongtruction of portions of ramps at existing interchanges, sound walls for the length of
the project, retaining walls dong portions of the project, and associated maintenance of traffic and
sediment and erosion control activities necessary to complete the project.

2. Appdlant was awarded the Contract for a price of $11,149,787.89 in February of 1994.



The Invitation for Bids providesthat the Contract isgoverned by the SHA Standard Specifications
for Congtruction and Materids dated January, 1982, the 1988 Supplement to these Standard
Specifications and subsequent revisions to this Supplement, and the specid provisons in the
Invitation for Bids. The Contract’s General Provisions, as contained in the gpplicable February
1990 revision to the 1988 Supplement to the Standard Specifications, state asfollows, at GP-8-
09:

Time is an essentid dement of the contract and it is important that the work be
vigoroudy prosecuted until completion.

For each day that any work shal remain uncompleted beyond the time specified
elsawhere in the contract, the Contractor and/or his surety shall be ligble for
liquidated damages in the amount provided for in the solicitation, provided,
however, that due account shal be taken of any adjustment of specified
completion time for completion of work as granted by approved change orders.
The Contract’ s Invitation for Bids requires the contractor to complete the project by October 31,
1995, and further gtates that “[t]he Contractor is hereby advised that liquidated damages in the
amount of Two Thousand Six Hundred Thirty Dollars ($2,630.00) per Caendar Day will be
assessed for unauthorized extensions beyond the contract time of completion.”
When it signed the Contract for this project, Appellant agreed that SHA had the right to recover
$2,630.00 per day for each day the project waslate* not asapenalty, but asliquidated damages.”
No pre-bid protest concerning the liquidated damages provision wasfiled by Appdlant.
The Contract completion date was extended by SHA to December 6, 1995 to conform to the

actual notice to proceed date. The Contract required Appellant to prepare and submit a Critical

Path Method Project Schedule, which had to be updated on a monthly basis by the contractor.



The Contract dso provides that any request for an extenson of the time to complete the Contract
is to be determined by an analysis of the CPM schedule. During the course of the project it
became apparent from the CPM updates being issued by Appellant that the project was running
late, and would likely not finish by the date required by the Contract.

Adam Drescher, Appellant’s executive vice presdent, testified that Appelant told SHA at the
project progress meetingsthat Appellant would submit arequest for atimeextensonto SHA. The
only specific instance of such adiscusson that Mr. Drescher could recall was at the project semi-
find ingpection, held January 14, 1998. At that time, Mr. Drescher testified, Appellant told SHA
it would put dl of theissuesin aletter and submit theletter to SHA for atime extension. Both Mr.
Drescher and Mark Coblentz, SHA’ s area engineer who attended the progress meetings, agree
that no one from SHA ever told Appdlant it did not have to comply with the 30-day time
requirements for filing a clam set forth in COMAR and in the Contract. No such statement or
agreement is reflected in any correspondence or project record, including the minutes that were
kept of the progress meetings. However, there was a* partnering agreement” between Appel lant
and SHA pursuant to which a five step dispute resolution process was in place. Only after
completion of four of the resolution stages a increasingly higher levels of authority were the thirty
day notice of claim provisons of the Genera Procurement Law, COMAR and the Contract to be
followed.

In July of 1995, SHA warned Appdlant by letter that if it did not recover the time logt on its
schedule it faced the assessment of “quite substantid” liquidated damages. After recaiving this

letter Appellant did not make any assertionthat the liquidated damages amount was excessive, or
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that it was not respongiblefor the delaysto the project. 1n April, 1996 SHA warned Appdllant that
the amount of liquidated damages owed would soon exceed the amount of Contract retainage
being withheld. There was no response, reaction or clam forthcoming from Appelant to this
warning.

In June, 1996, SHA began withholding from Appdlant’s progress payments additiond retainage
for liquidated damages for late completion of the project. Even after SHA started withholding
money from its progress payments Appdlant did not file a clam chalenging the amount of the
liquidated damages or request atime extenson. At no time during the course of the project did
Appdlant object to the amount of the liquidated damages contained in the Contract.

The project was accepted for traffic on August 27, 1996, and the time charges were stopped.
SHA agreedthat Appellant wasentitled to a 131day timeextension to the contract completion date
on account of bad wegther.

Semi-find ingpection of the project was held on January 14, 1998. Semi-fina inspection is held
at the point in the job when work is subgtantidly complete. At the semi-find ingpection meeting
Appdlant said it would submit documentation requesting an extenson of time to avoid liquidated
damages.

I naccordancewith discussions at the semi-find ingpection meeting, Appellant submitted itswritten
notice of dlam and daim on March 26, 1998 to the Didtrict Engineer.t All of the events which

Appdlant clamed justified a time extenson had occurred between 1994 and 1996. No written

1 According to SHA practice claims are initiated by afiling with the District Engineer.
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notice of claim for any of these events had beensubmitted to SHA prior to March 26, 1998. The
March 26, 1998 claim did not contain any assertion that the amount of liquidated damagesin the
Contract was unreasonable or excessve. Appdlant provided further judtification for a time
extenson and rescission of liquidated damages in aletter to the Digtrict Engineer dated March 8,
1999. By letter dated April 27, 1999 the District Engineer denied Appdlant’ s request for a134
day time extension and rescisson of liquidated damages and Appellant timely gppedled thisdenid
to the SHA procurement officer.
SHA” s procurement officer denied Appelant’ sclam by letter dated April 12, 2000, and found that
Appellant was responsible for 134 days of delay to the project. The claim was addressed on its
merits and not dismissed on timeliness grounds.
Appelant’ s apped to this Board followed. Inits Complaint in this proceeding Appellant clamed
for the firgt time that the liquidated damages figure in the Contract condtituted an illegd pendty.
During the course of this gpped Appdlant withdrew its request for a time extenson, conceding
responsbility for the delay in project completion. The only remaining issue before the Board is
whether the Contract’s liquidated damages provison conditutes an illegd pendty.

Decision

We find that notwithstanding the “partnering agreement” the Appdlant faled to file its notice of

clam within 30 days of when it knew or should of known of itsclam. At the semi-fina inspection meeting

on January 14, 1998 Appd lant indicated it would “ submit documentation warranting an extenson of time

to avoid liquidated damages;” i.e., Appellant knew it was required to submit anotice of clam (and dam)

pursuant to the Contract (and Statute and Regulations). However, the Notice of Claim (and claim) were



not filed until March 26, 1998 over two months after the January 14, 1998 expresson of knowledge.
Notwithstanding that the notice of clam was not filed within thirty days of January 14, 1998 and that
therefore the claim was late and could not be considered such that the appeal must be dismissed on
jurisdictional grounds,? the Board believes that comment, athough dicta, on the meritsis warranted.®

St. Fin. & Proc. Code Ann.813-218 requires every procurement contract to include a clause
covering liquidated damagesasappropriate. COMAR 21.07.02.08 setsforth aliquidated damages clause
that is a mandatory provison for al congtruction contracts unless the agency head determines that the
exdusion of the dauseisin the best interest of the State* It is dearly the public policy of Maryland that
State congtruction contracts may provide for liquidated damages.

Guidance from the Court of Appeals of Maryland reflects that to be enforceable, a liquidated
damages provison must meet two requirements. it must conditute a reasonable forecast of far
compensation for harm that would result from a breach of the contract, and the resultant injury must be
difficult to accurately estimate or actual damages could not be easily ascertained. Traylor v. Grafton, 273
Md. 649, 662. (1975).

The Court of Appeds has opined that when the parties to a contract have expressy stipulated to

asum for liquidated damagesin a contract acourt should not disregard this statement of the parties’ intent

2 See Cherry Hill Congruction, Inc., MSBCA 2056, 5 MSBCA 1459 (1999); Arunde
Engineering Corp., MSBCA 1940, et. d., 5 MSBCA {453 (1998), aff’d in an unreported decision in
Arundd Engineering Corp. v. Maryland Mass Trangt Administration, No. 554, Sept. Term 1999, dip
op. at 22-23 (July 30, 2001).

3 The Board took under advisement SHA’s motion to dismiss the apped on timeliness grounds
and heard the merits of the gpped.

4 GP-8.09 is substantidly the same as the clause mandated by COMAR.
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unlesstheamount is“ grossy excessive and out of dl proportion to the damagesthat might reasonably have

been expected to result from such breach of the contract.” Batimore Bridge Co. v. United Railways and

Electric Co. of Batimore, 125 Md. 208, 214-15 (1915); Traylor, 273 Md. at 662; Anne Arundel Co. v.

Norair Engineering Corp., 275 Md. 480, 492 (1975).

Whether the specified liquidated damages constitute reasonable compensation for the expected
harm, and whether the injury resulting from a breach would be difficult to estimate or ascertain, is

determined from the standpoint of the parties at the time the Contract was entered into, not when it was

breached. Anne Arundd Co., 275 Md. at 494; Traylor, 273 Md. at 668; Batimore Bridge Co., 125 Md.

a 214-15. What, if any, actual damages were sustained as the result of a breach of a contract with a
liquidated damages provison isentirdly irrdevant to the issue of whether the liquidated damages provision
is unreasonable. Traylor, 273 Md. a 670. Asthe Court of Appeds has noted, the whole point of a

liquidated damages clauseisto avoid having to caculate actud damages. Cowanv. Meyer, 125 Md. 450

(1915) (The party who failed to perform the contract will not be heard to say that the other party has not
suffered any damages from the breach, or that his loss did not equa the sum named. The very object of
the clause is to prevent such a controversy.)® Thus, the Court of Appedls has affirmed atria court’s
decison to exclude any evidence that the party collecting the liquidated damages had suffered no actud
damages. Traylor, 273 Md. at 670.

Ultimately, the goa of the court isto determine theintent of the parties—whether they intended the

5 The Court has noted that this works both ways; if actua damages are greater than the
liquidated damages, the liquidated damages sill apply, “because of the agreement between the parties
that the amount so named should be in lieu of the damages resulting...”. Batimore Bridge Co., 125
Md. at 215.




provision to be liquidated damages, or a pendty. Bdtimore Bridge Co., 125 Md. at 215.

In Anne Arundel Co. v. Norair Engineering Corp., supra, the Court of Appeds recognized that

damage to acounty from adelay in the congtruction of awastewater trestment plant “ obvioudy would be
difficult of ascertanment”. 275 Md. at 494. Inthat casethe Court upheld aliquidated damagesfor delay
provisioneven though the county could not demondrate any actud, calculablefinancid lossfromthedday.
Thus the Court recognized that delay to the completion of a public works improvement causes damage

entirdly gpart from any measurable financid lossto the public agency. In Bdtimore Bridge Co., supra, the

Court cited with gpprovd a case from the Didtrict of Columbia alowing liquidated damages for falure to
timdy complete construction of a piece of equipment for a fire department. The Court noted that the
potentia damage to the public if afire occurred and the fire department did not have the equipment was
“Inestimablée’, and properly the subject of liquidated damages. 125 Md. at 214.

Inits holding in Anne Arundel Co. v. Norair, supra, the Maryland Court of Appeds recognized

the principlethat delaysin construction of public works projects cause damages over and above any direct
financid loss to the agency building the project.

Maryland law as st forth by the Court of Appedls thus requires the Board of Contract Appedls
to determine whether the parties intended the liquidated damages provison in the Contract to represent
reasonable compensation for the harm caused by adelay to the project. When Appe lant submitted itsbid
for this Contract it agreed that the $2630 figure in the Contract was for liquidated damages. When
representatives of Appdlant and SHA executed the Contract for this project they again agreed that this
figure was liquidated damages and explicitly agreed thet it did not congtitute a pendty. Appdlant did not

object to thislanguage before submitting its bid or before sgning the Contract. While thislanguage is not



inand of itsdf determinative of theissue in this case, the language used in acontract isa circumstance that
should be considered in determining the parties intent. Traylor, 273 Md. at 661.

SHA incurs additional direct and indirect costs when a project is late, including extra costs for
ingpectors, for supervisory and administrative personnel, for support services, for SHA-owned equipment,
for consultant costs required by the contract when a project is late, and for additiona paymentsthat must
be made to the contractor for work itemsthat are time-related.

In addition to the financia consequences SHA suffers when a project is delayed, there are other
damagesthat arelesstangible. Itistypica for SHA to get complaints from the public when a project is
delayed. These complaints come from motorigts, from the government, and from elected representatives,
and require an agppropriate response from SHA.

When a highway construction project is delayed, the citizens of Maryland are harmed, both the
traveling public who use the roads and the members of the public whose property adjoins a project. This
harm comes in anumber of different forms the noise of the congtruction, the safety concerns, the public’'s
ingbility to use the improvement (such as a road widening) under construction, and the presence of
temporary detours which can cause confusion and dow traffic. On some contracts, such as interstate
projectsthat have anincentive component, SHA will add aspecific dollar amount to theliquidated damages
to account for the public inconvenience caused by late completion. But even on projects such as the
present one, in which a specific dollar figure is not factored in to the liquidated damages, the public il
auffers the same inconveniences from alate project.

For theingtant Contract, theliquidated damagesfigure of $2630 per day wascaculated by SHA's

Office of Condruction for the range of highway congtruction contracts with a dollar vaue of $11 million



to $14 million. The number is based ontwo components. the cost to SHA for the work of itsinspectors,
and the cost to SHA for itsgenerd and adminidrative expensss, i.e. itsoverhead. The costs on which the
number is based are actud, historica coststo SHA for inspectors sdaries, overtime, fringe benefits, and
expenses, plus actua historica general and administrative costs. Based on these actua costs SHA
established adaily cost to SHA for an ingpector in each personnd classfication in the SHA system. The
daly rates for each class of inspectors were then multiplied times the number of ingpectorsin each class
that SHA determined to be gppropriate for jobsthat fal within the defined cost range.

Determining the number and class of ingpectors that would be appropriate for jobsthat fall within
various price ranges was done by technical engineering staff at SHA headquarters who looked at the
various work dements of a highway construction contract and determined what would be the inspection
requirementsfor each of thosedements. From that andysis SHA established the number and classification
of ingpectors that would be required for jobs of different 9zes. These guiddineswereinitidly established
about 20 years ago, and have been revised periodicdly snce then. The version of the guidelines used to
establish the liquidated damages for this Contract indicate they were revised in May, 1993, just prior to
the timetheliquidated damagesfigurefor this Contract wasestablished. Theseguiddinesindicatethat nine
would be the appropriate number of ingpectors to use to set liquidated damages for jobs in the $11-14
million dollar cost range, and the cost of those inspectors to SHA would be $2630 per caendar day.

Therecord reflectsthat theactud liquidated damages number in this Contract was ca cul ated based
on anticipated additional ingpection costs plus amarkup for SHA’s generd and administrative expenses.
However, it is undisputed that these are not the only costsincurred by or harm suffered by SHA and the

public whenthere isadelay to project completion. As the cases cited above make clear, whether or not
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aliquidated damages amount is fair compensation for damages in the event of a breach is evauated by
taking into account dl of the harm that would result from that breach.

However, whether the assessment takesinto account thefull range of potentia damagesthat would
result from delay to project completion, or whether the Board looksjust at the costsincluded in the actua
number, the result would be the same. Under either assessment the evidence reflects that the number in
the Contract isfair compensation for the foreseeable harm.

As described above, the number in the Contract reflects a reasonable assessment of what SHA
would incur for overhead and inspection costs for a project in the $11-14 millionrange. 1t was based on
arationa process in which people with technica experience in highway congruction looked a the work
activities included in typicd highway congtruction projects and made an assessment as to how many
inspectors would be appropriate for these work activities. 1t was based on SHA’ s actud historical costs,
and the information that went into the calculation was periodicaly updated, including just months before
the liquidated damagesfor this Contract were established. The caselaw in Maryland holdsthat aliquidated
damages figure should not be hdd invaid unlessit is*grosdy” excessve such asto indicate that therewas
no bonafideattempt to arrive at areasonableforecast of harm, but rather theintent wasto create apenalty.

Bdtimore Bridge Co., 125 Md. at 214-15. The record does not reflect that the figure here is grossy

excessve, rather the evidence reflects a genuine atempt on SHA' s part to arrive at fair compensation for
adday.

Appdlant chdlenged the judtification for the use of nine (9) ingpectors, afringe benefit percentage
of 56.3% for the inspectors and a 105.4% markup for SHA’s adminidtrative overhead expenses.
Appdlant presented testimony that for ageneric highway construction project conssting of paving, grading,

11



drainage and soundwalls, where each work activity proceeded individudly and sequentidly, he believed
five ingpectors would be sufficient.

However, SHA’ s cdculation was done for projects within a specific dollar range, into which this
project fdls and Appelant agreed that projects within the $11-14 million range could and would differ
from one another and would have different needs for inspectors.

However, assuming arguendo that five ingpectors would be sufficient to staff the project does not
establishthat SHA’ scalculation for therange of projectsthat would be possibleinthe $11-14 millionrange
IS0 excessve that it conditutes an illega pendty.

Further, smply comparing nineversusfiveingpectorswould not resolvetheissue beforethe Board,
because to determine whether SHA’ s liquidated damages are reasonable it is necessary to look at all of
the damagesthat could be expected from adeay, not just at inspection costs. The Courts have observed
that in assessing the reasonableness of liquidated damages it is gppropriate to consder al potentia

damages, not just measurablefinancid costs. E.g., Anne Arundel Co., 275 Md. at 494 (inconvenience to

public); Batimore Bridge, 125 MD. at 219 (inconvenience, additional careto protect railway passengers,

safety concerns, loss of business). The potentid damages that would be incurred by SHA and the public
could be expected to exceed the ingpection and overhead costs. When thefull range of potential damages
suffered by SHA and the public are factored into the assessment, as they should be, there is no basis for
the Board to conclude that the liquidated damages calculationis grosdy excessive or out of al proportion
to the actual harm that could be expected by the parties.

The liquidated damages figure in the Contract also meets the second legd requirement that the

damages that would be incurred from a delay to project completion would be difficult or impossible to
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determine prior to entering into the Contract. Neither party could know in advance when a delay would
occur, what activitieswould beimpacted, or how long adeay would last. Some damageswould be difficult
to measure a dl, such as the impact on other projects of alack of inspectors and equipment, or the loss
of goodwill from the public, and the public inconvenience costswould be difficult to quantify. Asthe courts
have noted, these are reasons why parties agree on liquidated damages prior to contracting.

The parties to this Contract agreed to a liquidated damages figure of $2630 per day, and agreed
that it was in fact for liquidated damages and not an illegd pendty. This figure was arrived a using a
process and guiddinesthat SHA has been following without objection for 20 years. Wewould thus have
denied the gpped on the merits. However, as noted Appelant did not file atimdy clam, and thus the
gpped must be dismissed for lack of jurisdiction. Accordingly, it is Ordered this _ day of

October, 2001 that the appedl is dismissed with prejudice.

Robert B. Harrison 111
Board Member

Dated:

| concur:

Randolph B. Rosencrantz
Chairman

13



Catification
COMAR 21.10.01.02 Judicial Review.

A decision of the Appeals Board is subject to judicia review in accordance with the provisons of
the Adminigtrative Procedure Act governing cases.

Annotated Code of MD Rule 7-203 Timefor Filing Action.

(@) Generally. - Except as otherwise provided in this Rule or by Statute, a petition for
judicid review shdl be filed within 30 days &fter the |latest of:

() thedate of the order or action of which review is sought;

(2) the date the administrative agency sent notice of the order or action to the petitioner,
if notice was required by law to be sent to the petitioner; or

(3) thedate the petitioner received notice of the agency’s order or action, if notice was
required by law to be received by the petitioner.

(b) Petition by Other Party. - If one party filesatimely petition, any other person may
file a petition within 10 days after the date the agency mailed notice of thefiling of the first
petition, or within the period set forth in section (8), whichislater.

* * *

| certify that theforegoing isatrue copy of the Maryland State Board of Contract Appeasdecision
iNMSBCA 2179, appeal of WILLIAMSCONSTRUCTION CO., INC., under SHA Contract No. AA-
132-504-572.

Dated:

Mary F. Priscilla
Recorder

George Harper, Esq.
14744 Main Street, Suite 101
Upper Marlboro, MD 20772
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DanaA. Reed

Assistant Attorney General
Contract Litigation Unit
200 St. Paul Place, 19" Floor
Baltimore, MD 21202-2021

George Harper, Esq.
14744 Main Street, Suite 101
Upper Marlboro, MD 20772

DanaA. Reed

Assistant Attorney General
Contract Litigation Unit
200 St. Paul Place, 19" Floor
Batimore, MD 21202-2021
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