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OPI NI ON BY BOARD MEMBER HARRI SON

Appel lant tinely appeal s its clai mfor danages ari si ng out of
al | eged breaches of contract conm tted by t he Respondent, Bal ti nore
City Departnment of Soci al Services (BCDSS), concerni ng Appel l ant’ s
Contract involvingthe “welfaretowork” initiative. The Board deni es
Respondent’ s second Motion for Sumrary D sposition based on tinel i ness
grounds that was fil ed after the cl ose of di scovery and thi s opi nion on
the nmerits follows.!?

Fi ndi ngs of Fact

Backagr ound

1. I nresponseto federally mandated wel fare reforminitiatives,
under t he Personal Responsibility and Wrk Qoportunity Reconcilia-
tion Act of 1996 (PRWORA) t he Respondent issuedin April of 1997
a request for proposal (RFP) seeking offers fromvendors to
adm ni ster “wel fare to work” trai ning and j ob pl acenent services

! The Board previ ously deni ed an earlier Mdtion for Summary
Di sposition based on tinmel i ness grounds by i nterlocutory deci si on dated
March 2, 2000.



for persons residing in Baltinmore City.

I nresponse to that RFP, the Appel |l ant submttedits proposal on
April 22, 1997. After a period of negotiation and re-eval uati on,
the parties heretoenteredintoa “pay for perfornmance” contract
under which the Appellant was to receive welfare recipients
(customers), prepare themwith the skills needed to enter the job
mar ket, place themin gainful enploynent and nonitor their
progress for upto six nonths after job placenent. The Contract,
whi ch set forth a conmencenent date of June 19, 1997, was execut ed
on July 16, 1997 and was to term nate on June 30, 1999.

| n exchange for the services to be rendered by the Appel | ant, the
Respondent was to pay the Appellant incrementally for each
custonmer served based on certain defined “payout points.”
Specifically, the Appel | ant was to recei ve $972. 00 when a cust oner
conpl eted t he j ob traini ng phase (payout point one); an additi onal
$1, 457. 00 when a cust oner had been pl aced i n a posi ti on of enpl oy-
ment (payout point two); another $972. 00 when a custoner had
mai nt ai ned gai nful enploynment for thirteen (13) weeks ( payout
poi nt three); and anot her $1, 457. 00 when a cust oner had nai nt ai ned
gai nful enpl oynment for twenty-six (26) weeks (payout point four).
It was further providedinthe Contract that upon conpl eti on of
the job traini ng (payout poi nt one) phase, the Appel |l ant had a
t ot al of nine additional nonths to assist acustoner throughthe
remai ni ng three payout points.

The Appel | ant was required to operate ajobtrainingfacility and
to maintain a staff for training, job placenent services and
customer tracking throughout the course of the Contract.
As not ed above t he Contract between the parties was a pay for
performance contract. It was anticipated that atotal of 160

screened and qual i fi ed custoners woul d be trai ned and pl aced in



enpl oynent by Appel | ant over the course of the Contract. However,
as expl ained in Finding of Fact Nos. 20 and 33 t hese nunbers
representing goal s and t he assunpti on of t he nunber of the 160
persons placed i njobs who woul d reach payout point three was
reduced to 140 and t he nunber of that 140 who woul d reach payout
poi nt four was reduced to 130. Therefore, Appellant projected a
m ni mumtotal payout based on these nunbers of $714, 130. 00.
However, the not-to-exceed price of the Contract was $777, 285. 00
to account for the possibility that all 160 custoners woul d
progress through all four payout points.

Appel l ant’s Cont enti ons

The Appel | ant argues in this appeal that it performed as required
under the Contract, incurring costs for job readi ness training,
j ob pl acenent and cust omer tracking. Appellant further all eges
t hat Respondent comm tted nunerous breaches whi ch i ndividual |y
and/ or collectively prevented the Appel | ant fromrealizingthe
benefit of the bargain. W shall nowdi scuss t hese breaches t hat
Appel l ant al |l eges the Respondent comm tted.

Appel l ant alleges it received no custoners from BCDSS unti |
Oct ober 1997 and that the custoners it first servedit recruited
itself. The Board finds that Appel |l ant began servi ng custoners
i n Sept enber of 1997 (whet her referred by BCDSS or recruited by
Appel lant) and t hus t hat Appel | ant’ s operati on under the Contract
comrenced i n Sept enber of 1997. The absence of custoners until
Sept enber, 1997 effectively shortened the tine allotted for
Appel | ant to serviceits custoners as originally envisioned by the
RFP by t hree nmont hs, fromtwenty-five nonths to twenty-two nont hs.
As a result of the alleged delay in referral of custoners,
Appel | ant asserts that it was forced to i ncur start up costs

several tinmes. Appellant alleges that start up costs i ncl uded,



10.

11.

12.

but were not limted to, office space rent, novi ng expenses,
storage expenses, hiring staff expenses, office supplies,
enpl oynment advertising, training andretraining staff, staff
sal ari es, travel and tel ecomuni cation costs. Appellant all eges
t hese start up costs were first incurred in May, 1997, for an
antici pated June start up of classroomtraining, and agai nin June
inanticipationof aJduly start. These sane expenses, Appell ant
all eges were incurred againinJuly inexpectationof starting up
in August, in August for a planned Septenber start and in
Septenber for the alleged October classroomtraining start
As indicated inthe RFP and as del i neated i n appli cabl e f eder al
and state wel fare | egi sl ation, individuals with certain defi ned
“barriers” were exenpt from“welfare to work” requirenents.
| ncl uded inthe definition of barriers were drug and/ or al cohol
addi ction, mental illness and physical disability. Respondent was
contractual | y bound not to send exenpt clients to Appel |l ant for
participation in Appellant’s program

Appel | ant al | eges t hat Respondent breached t he contract by sendi ng
cust oners who were exenpt to Appellant. Allegedly includedin
such referral s were pregnant wonen, drug and subst ance abusers,
and nmentally ill individuals.

Appel l ant inits proposal, proposed servicing custoners fromall
geographic regions of Baltimbre City. |In the pre-proposal
conference, Respondent stated that it woul d provi de vendors with
custoners fromall over the city unl ess the vendor requested
referrals belimtedto aspecific area. Appellant alleges that
rat her than drawi ng custoners fromall over the city, Appellant’s
cust oner s wer e drawn excl usi vel y fromsone of the hardest to serve
areas of thecity. Specifically, of thefifteen Famly I nvest nment

ProgramCenters (FIP s) out of whi ch the Respondent operated, only

up.
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t hree served as sources of custoner referrals to Appellant. The
areas fromwhi ch Respondent drew Appellant’s referrals were
al | egedl y areas pl agued by hi gh cri ne, drugs and ot her adverse
conditions and that, therefore, a high percentage of those
referrals came to Appel |l ant wi th di squal i fying barriers maki ng
themnore difficult and costly to service and less likely to

becone successful job placenent candi dates.

As di scussed in nore detail bel ow, the Contract and applicabl e | aw
and regul ati on provide for the inpositionof nonetary sanctions
under certain circunstances. Appellant alleges that after
notificationby Appellant, BCDSSfailed as required by the RFPto
sancti on cust omers who di d not cooperate wi th Appell ant’ s training
and j ob pl acenent efforts or who, after bei ng pl aced i n gai nful

enpl oynment, failedto maintainthat enpl oynent for at | east six
nont hs.

Appel | ant asserts t hat Respondent fail ed to sanction del i nquent

customers and that such failure to sancti on underm ned Appel l ant’s
programby t aki ng away t he i ncentive for conpliance onthe part

of custoners, the direct result of which was that Appell ant

i ncurred ongoi ng oper ati ng expenses i n standi ng ready, wlling and
abl e to provide services to custoners who never returned to
conpl ete the program

Appel | ant next argues that t he Respondent breached t he Cont ract

by al | egedl y renovi ng custoners fromAppel | ant’ s programwi t hout

Appel I ant’ s know edge or consent. It was i ntended t hat vendors
such as Appel | ant woul d have sufficient time and opportunity for

their custonmers toreach all payout points under the contract.

There was no time limt for vendors to place custoners in

enpl oynent. QOnce a cust oner was enpl oyed, the vendor woul d report
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this fact t o BCDSS and woul d t rack t he enpl oynent of the cust omer
for up to nine nonths.

The parties anticipatedthat, fromtinmetotine, custoners, during
or after receivingjobtraining, would voluntarily |l eavetheir
enpl oyer, befired fromtheir jobs or drop out of their assigned
vendors’ training prograns. Respondent i ssued directives advi si ng
t hat Respondent woul d re-refer such custoners back to the sane
vendor. Appellant alleges that Respondent i nstead of re-referring
Appel l ant’ s customers back to Appellant sent themto other
vendors, and, in sone cases, enroll ed themin Respondent’s own
i nternal jobs programand cl osed their cases and that this was
confirnmed by the “WOM S”? reports generat ed by Respondent to track
custonmer pl acenent. Accordi ng to Appell ant the result of such
referrals to other vendors or tothe BCDSS i nt ernal job program
isthat Appellant incurredcoststotrain and place custoners and
to maintain alevel of readiness for tracking and retention
wi t hout any possibility of reapi ng econom c benefit fromthose
efforts with respect to persons referred to other vendors.
Appel | ant al | eges t hat Respondent negl ected its contractual
responsi bility by not i nform ng Appel | ant t hrough t he status
change noti ce process® or any other nethod that it had cl osed at
| east ninety-five of Appellant’s custoner cases. Appellant
asserts that thefirst time Appellant was informed that any of its

cases had been cl osed was t hrough cust omer tracking reports it

2 WOM S i s BCDSS' s aut onat ed syst emfor tracki ng custoners’
work activities and nmanagi ng and nonitoring direct job placenent
contracts.

s The st at us change note was a formused to i dentify changes

inacustoner’s status. Respondent revisedthe status change noticeto
provi de a specific box to check of f to advi se vendors if the custoner’s
case was cl osed.



18.

19.

requested fromBCDSS i ssued i n March of 1999. Appel | ant’ s ar gunment
continues that it was thereforerequiredto standw | ling and abl e
to meet the needs of at | east ninety-five custoners whomRespon-
dent knew, or should have known, were never coning back to
Appellant’s program to Appellant’s financial detrinent.

Under the ternms of the Contract Appellant was to nmaintain
classroomtraining facilities for a period of fifteen nonths
duri ng whi ch Respondent was to make nonthly referral s of custom
ers. Each nonth during that period of tine, Appellant was to
trainthosereferrals and prepare themto enter the job market.
It was anti ci pat ed by Appel | ant t hat an average of 10. 7 custoners
per nmont h woul d enter and conpl ete readi ness training and be
pl aced i n gai nful enpl oynent. Follow ng this performance pl an,
160 cust onmers wer e expected to reach payout points one and two
duringthefirst fifteen nonths of the Contract. At that point,
Appel | ant was expected to shut down its classroomtraining
facilities and scal e back its operations, and correspondi ng
operating costs, to performtracki ng and retention servi ces over
the final ten nonths of the Contract. It was further antici pated
that during the tracking and retention period, 140 of the 160 job
pl aced cust oners woul d succeed i n reachi ng payout point three
(thirteen weeks of enpl oynent) and 130 of those 140 woul d reach
payout point four (twenty-six weeks of enpl oynent). Appell ant
projected a m ni numtotal payout under that plan of $714, 130. 00.
Appel | ant al | eges t hat Respondent fail edto nake the appropriate
nunber of barrier freereferralsduringthefifteennmonthinitial
phase of the Contract and that i n an apparent effort to conpen-
sat e, Respondent continuedto make initial referrals for nine
addi tional nonths. As aresult, Appellant assertsit was forced

t o bear t he expense of mai ntai ni ng cl assroomtraining for atotal
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of twenty-four nonths (exclusive of its alleged start up costs for

the May - October, 1997 tinme period discussed above).

As not ed above, the Contract was to term nate on June 30, 1999.

However, on June 25, 1999, Respondent issued a menorandum
permtting Appel |l ant to submt invoices for enroll edindividuals
who reach payout points after the June 30, 1999 dat e t hr ough May
of 2000. Appel |l ant argues that this action constituted a contract

ext ensi on t hrough May of 2000 because t he nenor andumspeci fi ed
t hat Appel | ant coul d pl ace customers i n enpl oynent t hrough August,

1999. Appellant argues that for custoners placed in jobs in
August 1999, Appell ant woul d be expected to conpl ete the ni ne
nmont h peri od of tracking and retention through May 2000. Assum ng
aruendo t hat t he nenor andumr epr esent ed a contract extensi on such
ext ensi on di d not provide for any i ncrease i n fundi ng to conpen-

sate Appellant for any additional costs that may have been
i nvol ved i n extendi ng t he contract for el even nonths beyondits
original end date of June 30, 1999.

Consi stent with term nation of the Contract on June 30, 1999,

Appel | ant was renoved fromand deni ed access to WOM S i n June of

1999. The Board finds that the Contract term nated on June 30,

1999. It is clear, however, that Appellant woul d be permttedto
submt witteninvoices for thirty (30) day cl assroomtrai ni ng,

j ob pl acenent, and thirteen and twenty-si x weeks tracki ng and
retention services for custonmers after June 30, 1999.

As a result of the alleged breaches of the Contract by the
Respondent as set forth above (Fi ndi ng of Fact 7-20) Appel | ant

asserts that it i ncurred damages totaling $222, 215. 00 by perform

i ng or standi ng ready, willing and able to performin the face of

such al |l eged breaches.

As di scussed further below, the State disputes the various
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al | egati ons and assertions by t he Appel | ant of breach of contract

as set forth above and paints anentirely different picture of the

events | eadingup to the Appellant’ s claim The Board fi nds t hat

therecordfailstomterially support the various al |l egati ons of

breach of the Contract by Respondent as set forth above.
General "Welfare to Wrk” Considerations

Under PRACRA and t he State i npl enenti ng st atues, public assistance

istenporary. Adults are subject toafive-year lifetimelimt
on t he recei pt of assi stance defi ned as Tenporary Cash Assi st ance
or TCA. Ml Ann. Code, Art. 88A, 851(a); COVARO07.03.03.07K. In
addi ti on, recipients nust be engagedina “work activity” unl ess
t hey are found t o be exenpt under thelaw. M. Ann. Code, Art.
88A, 848(b)(3) &(4); COVAR07.03.03.071. Wrk activities include
enpl oynment, and al so training to enabl e an i ndi vi dual to becone
enpl oyed, job search activities, and activitiesto renove barriers
to enpl oynment.

| f a TCArecipi ent does not neet a mandat ory work requirenent, the
person can be sancti oned. Maryl and | aw has only one possi bl e
sanction for failureto cooperate with work prograns; term nation
of theentire TCAgrant totheentirefam|ly. During nost of the
termof the Contract, afam |y of three couldreceive a maxi num
of $388 per nonth in TCA benefits. At thetime that the request
for proposal s was i ssued, afam |y of three couldreceive only
$377. For purposes of this appeal, there are two inportant
aspects of this sanction. First, because the sanction only
af fects the TCAgrant, a customer who i s not receiving TCA cannot
be sanctioned. Typically, once a TCArecipient is enployed, the

fam |y exceeds the i ncone requi renents for the programandis no



| onger eligible for TCAand the custoner’s TCAcase is cl osed.
Thus, an enpl oyed custoner coul d not be sancti oned unl ess t hat
cust oner becane unenpl oyed and chose to reapply for TCA benefits.
Thi s i s inportant because Appel | ant sought sanctions for certain
enpl oyed custoners who coul d not be sanctioned at the tine
sanctions were sought. Once a custoner is enpl oyed, Appellant’s
tracki ng and retention obligations continued (as well as Respon-
dent’ s obligations to pay Appel | ant when certain payout points are
reached), but sanctioningthe custoner whil e the custoner was
enpl oyed was no | onger a | egal option.
Second, because the penalty is so severe, the General Assenbly has
| egi sl ated procedural safeguards. Before a sanction can be
i nposed, the casewor ker nmust i nvestigate the reasons for non-
cooperation and a conciliation process nmust occur. M. Ann. Code
Art 88A, 850(f); COMAR07.03.03.15C. This conciliation process
nmust | ast a m ni numof 30 days. I1d. If therecipient neets the
wor k requi renments, the sanction w |l not be inposed. Asanction
cannot be inposed sinmply because a vendor requests it.

25. One of the strategi es enpl oyed by BCDSS t o achi eve financi al
i ndependence for TCArecipientsis to provide direct job pl acenent
servi ces through contractors. Duringthetine periodrelevant to

4 Enpl oynent of Appel | ant’ s cust omers was count abl e under t he
Contract only if the custoner’s earned i ncone was hi gh enough t o make
the custoner ineligible for TCA benefits.

Thisisarelatively easy conditionto satisfy because nost
enpl oynent woul d render a customer ineligiblefor TCA. The benefit
amount for arecipient isthe allowabl e anount for the famly m nus net
count abl e i nconme. COVAR 07. 03. 03. 12E(1). Count-abl e i ncone i ncl udes
earned i ncone | ess certain disregards. Afam |y of three receivingthe
ear ned i ncone di sregard of 26%and t he maxi mumchil d care di sregard of
$200 per nonth would be ineli-gibleif it received nore than $795 per
nmonth i n earned i ncone. See COMAR 07.03.03. 12E(5). If thefam |y had
ot her sources of i ncone or fewer child care expenses, the maxi numt hat
the famly could earn before I osing TCA woul d be | ower.

10
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t hi s appeal, BCDSS had seven such contractors, includingthe
Appel | ant .

As set forthinthe Request for Proposal, under these con-tracts,
BCDSS case nanagers woul d refer TCAreci pi ents known as cust oners
to vendors (contractors) after screening themfor barriersto
enpl oynment.®> The vendors were to provide up to one nont h of
classroomtrainingto prepare the custonmer for the job nmarket.
The vendor woul d al so assi st the customer i n obtai ni ng enpl oynent .
Once t he cust oner was enpl oyed, t he vendor woul d report this fact
t o BCDSS and woul d track t he enpl oynment of the customer for upto
ni ne nont hs.

Contractors, includingthe Appell ant, were pai d based sol el y upon
the results they achi eved. A contractor who exceeded its goal s
was pai d nore, uptothe not-to-exceed anount inits contract.
Li kewi se, a contractor who achi eved | ess, was paid | ess. As set
forthinthe RFP, and as di scussed above i n Fi ndi ng of Fact Nos.
4 and 18, the Contract had four payout points. The first was for
successful conpl etion of 80 hours of traininginthe vendor’s
program For Appellant, this was typically a 20 hour - per-week
cl assroomtraini ng programover a four-week period. However, the
ti me coul d be ext ended on a case- by-case basis. The second payout
poi nt was for obtainingfull-tine unsubsidized enpl oynent for the
customer. Inorder for Appellant to be credited with achi evi ng
t hi s goal, the custoner’s conpensation for this enpl oynent nust
be anticipated to be the greater of (1) 30 hours per week at
m ni rumwage, or (2) an amount sufficient to make the famly
ineligiblefor TCAbenefits. However, a vendor received credit
for payout point two regardl ess of the vendor’s roleinactually

obtaining thejob for the TCAcustoner. For exanple, custoners

5 If a barrier to enpl oynent was i dentified, the custoner

st ayed wi t h BCDSS and r ecei ved appropri ate servi ces to overcone t he
barrier.

11
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m ght find ajob openingontheir ow or m ght receive assi stance
froma community agency. If the customer obtai ned enpl oynent
bef ore conpl eti ng t he cl assroomconponent, the contractor coul d
i nvoi ce t he agency for the second payout point i nmedi ately, and
for the first payout point after 80 hours of enpl oyment.
The t hi rd payout poi nt was t he conpl eti on of 13 weeks of enpl oy-
ment wi thin a 6-nonth period. The enpl oynment was not requiredto
be conti nuous or with the sane enpl oyer. The fourth payout poi nt
was for 26 weeks of enpl oynment conpl eted within 9 nonths. Once
agai n t he enpl oynment was not requi red to be conti nuous or with the
same enpl oyer.

Tracki ng
Appel | ant’ s proposal included goal s for the vari ous payout points.
The RFP requi red t he vendor to esti mate t he nunber of custoners
conpleting training. Appellant’s proposal was to have 160
custoners reach payout point one; all 160 custoners
reach payout point two; 140 reach payout point three; and 130
custoners reach payout point four.® These nunbers were not
guar ant eed, but were Appellant’s goals.
The paynment structure created anincentive for contractors to
successfully train custoners, to assi st the custoners in nmaintain-
i ng enpl oynent, andto track their progress. Tracking was, of
course, vital to the vendor because hal f of the vendor’s conpensa-
tion, payout points three and four, depended upon keepi ng t he
custoner enployed. It wasintheinterest of the vendor to both
docunent ongoi ng enpl oynent (whi ch m ght be wi th several enpl oy-

ers) and to assi st a custoner who | ost ajobinreestablishing

6 The RFP st ated t hat t he expect ed out cones f or each vendor

wer e t hat 75%who conpl eted trai ni ng woul d becone enpl oyed, 90%of
t hose enpl oyed woul d remai n enpl oyed for 13 weeks, and 85%of t hose
enpl oyed woul d renai n enpl oyed for 26 weeks. Appellant’s proposal was
to enpl oy 100% of those conpleting training, but retain a | esser
per cent age of those i ndi vidual s i n enpl oynent for the required peri ods.

12



enpl oynment. Tracking invol ved contacts, general |y by tel ephone,
both wi th enpl oyers and with t he custoners t hensel ves. Appel -
| ant’ s proposal included the follow ng on tracking:

After client is enployedthe enpl oynent recruiter
will continuetocorrespondwiththeclient ona
bi - weekl y basi s for 6 nont hs after bei ng pl aced
i nenploynment. This post enpl oynent foll ow up
will allow DDS to track the progress of the
clients. DDSstaff will visit theworksite. W
wi || correspond with the enpl oyer to assure that
t hey are perform ng at the required perfornmance
| evel . The enpl oynment counselor will carefully
nmoni tor the clients attendance, perfornmance, and
overal |l acceptance to the work routine, and

busi ness environnent.... Because of our careful
tracki ng and constant correspondence with the
client, we will be able to better detect any

potenti al enpl oynent probl ens, and di ffuse t hem

beforeit results inenployment firing, or other

enpl oynment probl ens. Post enpl oynment counsel i ng

al so allows us tocontinuetonotivate the client

to continue to work and strive to reach their

ultimte career goal while making them nore

i ndependent .
However, these enpl oyment tracking efforts set forth in Ap-
pel l ant’ s proposal di d not al ways succeed duri ng Appellant’s
performance under the Contract.
A BCDSS tracki ng report dated March 29, 19997t hat Appel | ant had
request ed BCDSS to prepare involving 157 custonmers reveal ed
deficiencies with Appel l ant’ s tracking efforts. First, of the 157
custonmers that Appell ant asked BCDSSto track, Appell ant had
already fully i nvoi ced BCDSS for 19 of them [|n addition, sixteen
custonmers were recei ving TCAbenefits, were not i n anot her work
activity, and coul d be served by Appel l ant. Twenty custoners were

still listedinWMSas beingin Appellant’s programbecause

! The Board believes that thisis the second tracking report
issued to address errorsinthe first report providedto Appellant in
early March, 1999. These reports are referenced i n Fi ndi ng of Fact 17
above.

13
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Appel I ant had never changed t hi s desi gnati on. Appellant had
access tothisinformation but choseto ask BCDSSto track the
custoners. N nety of the custoners that Appel | ant asked BCDSS to
track had had their TCA cases cl osed. The majority of these, 50,
wer e cl osed because t he cust oner was enpl oyed. For several others
t he tracki ng was i nconcl usi ve, but for 6 it was determ ned t hat
BCDSS had i nposed a sancti on.

Term of Contract

As not ed above, Appell ant all eges that the termof the Contract
was ext ended t hr ough May of 2000. Appellant’s Contract had an
effective date of June 19, 1997, was approved by t he Board of
Publ i c Works on July 16, 1997, and was si gned by t he Respondent
Departnment (DHR) on July 16, 1997. The Contract expressly states
t hat performance “shall continue until agreed upon services are
conpl eted, but inany case no |l ater than June 30, 1999.” Prior
tothe expiration date of the Contract, Respondent sent Appel | ant
t wo nenoranda. The first, dated June 3, 1999, fromthe Director
of BCDSS, remn nded Appel | ant that the Contract, “will expire on
June 30, 1999, and wi || not be extended.” The nenorandumwent on
to clarify the situation after that date:

The expiration dateidentifies the date that a
contractor’s work nust cease. Thus, all of the
DSS s assi stance i n finding enpl oynent for TCA
cust omer s nust cease by the Contract expiration
date. However, DDS can continue to i nvoi ce BCDSS
for enrolledindividual s who reach addi ti onal
payout points after the June 30, 1999 Contract
expi ration date.

The second nenor andum dat ed June 25, 1999, fromthe Respondent’s

contracts manager, M. Gary Lockett, repeated this information and

specified that invoicing could continue through May 31, 2000.

These nenoranda di d not constitute an extension of the Contract,
whi ch could only be extended by witten anendnent properly
approved. Appellant’s President, Ms. Toby Cooper, testifiedthat

she consi dered t he Contract “anended” notwi t hstandi ng t hat she had
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31.

32.

signed no anendnment. While the RFP referred to a 25 nonth
contract, both the Contract signed by the parties and t he RFP
itself clearly provided for an expiration date of June 30, 1999.
As noted in both nmenoranda from Respondent, the purpose of
al l owi ng i nvoi ces beyond t he Contract expiration date was to
accommodat e t he possi bility that a custoner woul d reach payout
points after the end of the Contract period. Infact, Appell ant
ultimately submtted only one invoice after June 30, 1999. That
was | nvoi ce 24 dat ed Sept enber 21, 1999, nam ng 12 custoners (for
a total of eighteen payout points), inthe anount of $21, 861. 00,
erroneously set forthintheinvoice as $19,917.00. Wth respect
to the costs cl ai med by Appel | ant for al |l egedl y standi ng r eady,
willing and able to provide Contract services approxi mtely
$98, 570. 00 of such costs were clained to have been incurred
subsequent to June 30, 1999.

Contract Price

The Contract price has al so been an i ssue of contention. The RFP
instructed of ferors to propose bot h the nunber of custoners to be
served by each of feror and the price per custoner. Appellant
proposed to serve 160 custoners through the first two payout
poi nts, and a decreasi ng nunber thereafter, for atotal proposed
price of $714, 130. 00. The not-to-exceed price on Appellant’s
Contract was a hi gher figure of $777,285.00. This higher price
was i nserted by Respondent to account for the possibility that all
160 custonmers coul d progress through all four payout points.
Appel | ant subm tted 24 i nvoi ces for services al |l egedl y provi ded
under the Contract. Twenty-three were dated before the June 30,
1999, termnation date set forth in the Contract. The 24th
i nvoi ce was dated Septenber 21, 1999.
Over all, and excluding nultiple billings for the same custoner,
Appel | ant i nvoi ced Respondent as foll ows:
Payout Poi nt Nunber Amount Per Custoner Tot al

1 180 $ 972 $174, 960
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2 133 $1, 457 $193, 781

3 112 $ 972 $108, 864
4 97 $1, 457 $141, 329
$618, 934

The total of all 24 invoices is $674, 795, over $55, 000 hi gher, due
t o occasional multipleinvoicingor duplicate billing of the sane
custonmer at a given payout point.® Additionally, thereis a
di spute over docunmentation as to certain of the custoners
concer ni ng whet her t he payout point cl ai ned was actual | y reached.®
For exanpl e, I nvoi ce 24, Appel | ant’ s | ast i nvoi ce dat ed Sept enber
21, 1999 seeks paynent for 18 payout points: two customers at
payout point 1, three custoners at payout poi nt 2, seven custoners
at payout point 3, and six custoners at payout point 4, for a
total of $21,861. Asto this invoice, Respondent submits that it
di sal | owed 8 payout points totaling $9, 231 for | ack of verifica-
tion, disallowed 6 payout points totaling $7,772 as previously
pai d and made paynent for two custoners at payout point 3 and two
custoners at payout point 4, for atotal of $4,858. However,
Appel | ant has not cashed this check nor a check for $4, 367
representing the next to |ast paynent by the State.

8 Appel | ant sets forthits position at pages 9-10inits Post
Hearing Reply Brief regarding the Respondent’s focus on “Duplici -
tous/ I nvoi cing.” The Board has been advi sed t hat i nvoi ces one (1)
t hrough fifteen (15) and invoice Twenty (20) are at issue inthis
appeal and represent i nvoi ces where Appel | ant i s representingthat
custoners reached perti nent payout points. Wth respect toinvoices
si xt een (16) t hrough ni neteen (19) and twenty-one (21) t hrough twenty-
four (24), Appell ant asserts or all eges that these invoices included
not only cust onmers who reached payout poi nts under Appel | ant’ s program
but al so cust oners who Appel | ant det erm ned had r eached payout points
after they had been i nproperly renmoved fromAppel | ant’ s Programand
cust omrer s who Appel | ant cont ends woul d have reached payout poi nts had
t hey not been inproperly renoved from Appel |l ant.

° Such di sputes are t he subj ect of ot her appeal s beforethe
Board presently i n suspense because t he Appel | ant, a corporation, does
not have an attorney to represent it inthose appeal s as required by
Maryl and | aw.
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33.

34.

Ref erral of Custoners

Under the Contract, Respondent’s primary obligationistorefer
to Appellant a sufficient nunber of custoners eligible for
services so that Appellant is abletoreachthe goals set forth
inits proposal. Therecordreflects that Respondent met t hat
obl i gati on. Appellant’s goal under the Contract was to have 160
cust oner s successful Iy conpl ete the cl assroomtrai ni ng portion of
the program In fact, Appellant ultinmately invoi ced Respondent for
180 such conpl eti ons (payout point 1). Therecord alsoreflects
that these referral s only included a small nunber of custoners (as
di scussed further bel ow) that were returnedto Respondent because
they were ineligible for the programbecause of barriers to
enpl oynent .

Custoners normally cone to direct job pl acenent vendors such as
Appel |l ant by referrals fromcase nmanagers at BCDSS di stri ct
of fices. Respondent gave each custoner a “work appoi nt ment
letter” whenfirst referredto an assigned vendor. Thisis the
only contractual | y approved source of customers for Appellant’s
program Each offeror was to specify inits proposal the capacity
of its program Appellant specified 160 custonmers, or appr oxi -
mately 11 per nonth. 1In order to achieve this nunber, it was
necessary for the agency to refer a greater nunber to the
Appel I ant, to account for various sources of attrition, including
t hose who fail to appear at a site, those who drop out for various
reasons, and t hose who are di scovered to have legitimate barriers
to enpl oynment which neans that they cannot be required to
participateinawrk program A nodel prepared by BCDSS shows
29 referral s per nont h by BCDSS of whi ch 14 woul d be i ntervi ewed
by Appellant. O the 14, two woul d be expectedto bereturnedto
BCDSS f or services, one woul d drop out, and 11 woul d parti ci pate
for 30 days, entitling Appellant to invoice BCDSS for the first
payout point.

Infact, Appellant’s referrals were set at a hi gh anount. The
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35.

36.

St andar d Qper ati ng Procedure (SOP) for Appell ant, a BCDSS docunent
prepared in conjunctionwth Appel |l ant, states that the quota for
referrals is 35 per nonth. A My 19, 1998 nmenorandumfromM .
Gary Lockett alsoreflects that referrals had been set at 35 per
nont h. Appell ant’ s President, Ms. Cooper, recalledthat referrals
may have been set at 39 per nonth at sonetine.
Wi | e Respondent had a duty to refer sufficient nunbers of
customers, Appellant had a duty to accept all of those who di d not
have barriers to enpl oyment.
Ms. Cooper acknow edged and el aborated upon this policyin her
testi nony concerni ng her understanding at the pre-proposal
conference:

You don’t have t he opti on of picki ng and choosi ng

who conmes to you. |If you' re selected as a ven-

dor, you nmust serve those who are sent.
Ms. Carey, an enpl oyee of Appellant testifiedthat Appellant did
not assess custoners, except to the extent that barriers to
enpl oyment were apparent.
Despite this testinony, the record makes clear that while
Appel | ant was perform ng under the Contract, Appel |l ant sought to
maxi m ze and channel referrals sothat it woul d serve only those
easi est to serve. |In anmenorandumdated January 20, 1998, from
Ms. Cooper, to Ms. Brenda Reddi ng, Assistant Director for the
Fam |y I nvestnment Bureau of BCDSS, Ms. Cooper states:

We nust receive nore than (11) referrals so we
can throughly assess the group and sel ect the
(11) that are nost likely to succeed in our
program |f we do not have (11) or nore clients
showup then we are pressuredintoasituationin
whi ch we nmust sel ect whomever shows up.

For exanple, if only (5) people showup it is
hi ghly unli kely that our staff will turn any of
the (5) clients away, evenif they are not good
mat ches for the program The staff woul d be
reluctant toturn away clients that are not the
best match for the programfor fear that they
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38.

wi Il not have any clients to serve at all, if

t hey turn away t he fewt hat showup. Not having

a good pool of clients to assess, and sel ect from

forces JOBWORKS i nt o sel ecting just onthe basis

t hat t hey have shown up, rather than on the basis

that they are a good match to succeed in the

JOBWORKS program
Appel | ant was not required to serve customnmers who had barriersto
enpl oyment. Prior toareferral, BCDSS screened custoners for
such barriers, which include such circunstances as advanced
al coholism drug addi ti on, nental or physical disability. As was
recogni zed i n the pre-bid conference and in the draft performance
nodel , screeningisinperfect. Acustonmer with barriers who has
been referred to a vendor may be returned to BCDSS.
Custoners with barriers did not have a significant inpact on
Appel lant’ s ability to achieveits goals for two reasons. First,
t heir nunbers wererelatively small. The draft performance nodel
estimated that 36 custoners woul d need to be returned t o BCDSS f or
services inthe course of 160 custoners conpl eti ng Appellant’s
program Al though Appellant’s programin fact grew to 182
custonmers, Respondent’s reviewof therecordidentifiedonly 14
custonmers who were returned. Twelve of those are named in a
handwri tten menorandumand | i st dated March 16, 1999 whi ch was
i ncl uded wi th Appellant’s claim Asecond sourceintherecord
of names of custoners with barriers to enploynent are t he status
change noti ces attachedtotheclaim O the nore than 90 status
change notices, threeidentify custonmers with barriers, one of
whichis alsofound onthe March, 1999 |list. Appellant all eges
t hat there were over 23 custoners with barriersidentifiedin
Appel I ant’ s attendance | ogs. Accepting Appel | ant’ s nunber yi el ds
a result less than the 36 customers estimated in the draft
performance nodel that woul d need to be returned t o BCDSS f or
servi ces.
The second reason that custonmers with barriers did not have a

19



39.

significant i npact on Appel | ant’ s programgoal s i s t hat Appel | ant
i nvoi ced Respondent for certai n of these custoners for reaching
a nunber of payout points. O the custoners that Appel | ant cl ai ned
on the March 16, 1999 list to have a “drug barrier/al cohol
barrier,” Appellant invoiced for the first payout point for two
and all four payout points for another two. O the two who
Appel | ant cl ai med coul d not read, one, K S. (Initials are used
to protect the privacy of the individuals), appears on I nvoice 6
(payout point 1), Invoice 20 (payout point 3), and I nvoi ce 23
(payout point 3, again). Finally, of the two customers who
Appel | ant cl ai med had nental problens, one, M K., appears on
| nvoi ce 2 (payout points 1 and 2).

The sane is true for the two addi ti onal custonmers who appear in
t he st at us change notices. The two were each i nvoi ced at payout
point 1. Thus, for the 14 custonmers whichtherecordreflects
were identified by Appel |l ant as having barriers to enpl oynent,
Appel | ant i nvoi ced BCDSS $18, 949 ($972 of whi ch was duplicate
i nvoi ci ng) .

Appel | ant has repeatedly asserted that it i s owed damages due to
alatestart inthereferral of custonmers under the Contract.
However, the recordreflects that Appel |l ant was not standingidle
whil e ready, willing and able to performat the start of the
Contract period. The record reflects that Appell ant was not
prepared to performuntil Septenber 1997, that custonmers were not
referred until Septenber 22, 1997, and that training di d begi n on
Sept enber 22, 1997.

The Contract had an effecti ve date of June 19, 1997. However, the
Contract was not approved by t he Board of Public Wrks and si gned
by Respondent until July 16, 1997. Wher e Board of Public Wrks
approval of acontract is required, the contract nmay not conmence
until it i s approved by t he Board of Public Wrks. The State’s
sovereignimmunity is not waived until all required approval s are
obtained. See ARAHealthv. Dept. of Public Safety, 344 Md. 85
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(1996). Any work perfornmed wi t hout required Board of Public
Wor ks’ approval is work that may not giveriseto aconpensable
claim Herein, Board of Public Wrks’ approval was not obt ai ned
until several weeks after the cormmencenent date set forthinthe
Contract.

However, | ack of Board of Public Wrks approval did not hanper
Appel lant in achieving its goals. The record reflects that
Appel | ant was not ready to performbef ore Sept enber, 1997 wi t hout
regard t o BPWapproval for several reasons. First, aswith all
direct job placenent vendors, BCDSS and Appel | ant needed to
jointly devel op and BCDSS needed to distribute a standard
operati ng procedure (SOP) governing the working rel ati onship
bet ween t he vendor and t he BCDSS di strict of fi ces which actual ly
refer the custonmers. BCDSS and Appel | ant wrot e t he SOP t oget her,
as was the case with all vendors. That SOP i s dat ed August 1,
1997, bears an effective date of Septenber 16, 1977, and st ates
t hat Appellant’s classes are to begin on Septenber 22, 1997.
Appel | ant participatedinthe devel opment of the SOP i n general
and determ ned the start date of classes in particular.
Inadditiontothelack of an effective SOP prior to Septenber of
1997, Appel | ant was not ready to performunder the Contract sooner
for avariety of other reasons. First, Appellant did not | ease
space in Baltinoreuntil Septenber of 1997 when it enteredinto
alease for office space at t he Brokerage wi th a conmencenent date
of Septenber 10, 1997. Appellant’s | ocation outside Baltinore was
insufficient. The RFP required a |ocation convenient to
Bal ti nore custoners and Appel | ant’ s proposal naned a |l ocationin
downt own Bal ti nore.

Appel | ant al so di d not have t he necessary equi pnent i n pl ace. The
SOP, bearing an i ssue date of August 1, 1997, call ed for faxing

10 Prior to novingintothe Brokerage, Appel |l ant operat ed out
of offices in Largo and Annapolis.
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41.

bet ween Appel | ant and t he BCDSS. Appel | ant al so descri bed t he use
of fax machi nes for ot her aspects of its programinits proposal.
However, there was no | ocal fax nunber at Appel | ant’ s wor kpl ace
initially. Correspondence fromAppel |l ant states that this was
corrected in Septenber of 1997.

I n addition, Appellant initially |acked necessary conputer
equi pnent to assess WOM S. Thi s neant t hat rat her than Appel | ant
enteringinformationdirectlyinto WM S, the infornmati on needed
to be faxed to BCDSS where BCDSS enpl oyees then entered the
i nformation.

The record refl ects that Appel | ant had cust oners on Sept enber 22,
1997. Correspondence fromAppel |l ant’ s Presi dent, Ms. Cooper, to
Brenda Reddi ng dat ed February 12, 1998, states that custoners were
“referred” by BCDSS and “recei ved” by Appel | ant on Sept enber 22,
1997, as required by the SOP. In addition, Appellant invoiced for
si x custoners who Appel | ant cl ai med had conpl et ed a cl ass begun
on Septenber 22, 1997. Ms. Cooper asserts that the initial
custoners i n Appel | ant’ s programwer e cust oners that Ms. Cooper
and Appel | ant personal ly recruited and t hus were not referred by
BCDSS. Assuni ng arguendo that this was the case our deci sion
herein would remain the sane.

Renpbved or Vani shed Custoners

Appel | ant has al | eged t hat Respondent was responsi bl e for 91
“renoved” or “vani shed” custoners. O the 91 al | egedl y renoved or
vani shed custoners, 58 custoners were enpl oyed, as i ndi cat ed
ei ther by Appellant’s invoices or Appellant’s status change
notices, asreportedinthe BCDSS tracking report. Eleven (11)
cust oners do not appear to have becone enpl oyed, but were i ncl uded
inthetracking report. Twenty-two (22) custoners were neither
enpl oyed nor was BCDSS asked to research their status whenthe
tracking report was prepared.

O the 58 enpl oyed custoners, 37 were fully i nvoi ced by Appel | ant .

Regar dl ess of whet her t hese custoners vani shed or were ot herw se
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renmoved, Appellant determ ned that they reached all four payout
points and i nvoi ced for them The other 21 enpl oyed custoners
wer e enpl oyed, as denonstrated by either (1) Appellant’s i nvoi ces,
(2) status change notices submtted by Appellant and refl ected in
BCDSS' s tracking report, or (3) Appellant’s May 4, 1998 st at us
report.

The el even cust oner s who wer e not enpl oyed but were t he subj ect
of the tracking report prepared by Respondent at Appellant’s

request were fully accounted for:

1 was exenpt from work requirenents.
4 were still assigned to Appellant on WOM S.

4 had their TCA benefits closed for various
reasons unrelated to enpl oynent.

2 were avail abl e for Appellant totrack, that is

no ot her vendor was provi di ng services to the

custoner. One of these had, infact, been sanc-

tioned.
The remai ni ng 22 cust oners were neither i ncluded in the BCDSS
tracki ng report nor apparently enpl oyed. Seven of the 22 cus-
tomers al | egedl y were sent to anot her vendor. Noneis identified
as havi ng been sent to the BCDSS i nt ernal program Appellant’s
all egationw th respect tothe other 15 custoners i s that BCDSS
failed to conplete the bottomof the status change notice and
returnit. These custonmers were not renoved fromAppellant’s
programby Respondent’s actions. There is no evidence inthe
record show ng t hat Respondent acted i nproperly with respect to
t hese 15 custoners.
The status of the 7 customers who are alleged to have been
enrol |l ed wth ot her vendors nust be consideredinlight of three
pol i cy nmenoranda i ssued by BCDSS. The first is fromBCDSSto all
j ob pl acenent vendors dated May 28, 1998. It advi ses vendors
that, in accordance with federal policy concerning al | owabl e wor k
activities, custoners may renaininthe job search activities for
no nore than four nonths. | n Appellant’s program job search
begins no later than the latter two weeks of the four-week
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cl assroomtraini ng period. Thus, under the terns of the Contract,
a custoner may not remainin Appellant’s programfor nore t han
five nont hs unl ess t he cust omer obtains full-tinme unsubsi di zed
enpl oynent .

The ot her two nenoranda rel ate to transfer of custonmers from
vendors’ progranms. The first, dated March 31, 1998, clarified
BCDSS pol i cy regardi ng transfer of custoners fromone vendor to
t he other. The second, dat ed Septenber 25, 1998, stated that in
t he case of a custonmer who was i nappropriately referred to a
second vendor, the custoner was to be returnedto the first vendor
only if the second enroll nent took place after March 31, 1998.
Additionally, the record reflects that there are a nunber of
| egi timat e reasons why a customner originally assignedto Appel | ant
m ght | ater be assi gned to anot her vendor. These i ncl ude excess
time spent with the first vendor, custonmers finding anot her
countabl e activity on their own (such as edu-cation) or obtaining
enpl oynment on their own. This would not, however, preclude
Appel l ant frominvoicing for such enpl oynment.

Focusi ng agai n on t he remai ni ng seven custoners al |l eged t o have
been enrolled with other vendors, the record contains WOM S
printouts of six of the seven custoners at i ssue. ! The inforna-
tionfromthe WOM Sprintouts rel ating to each of these custoners

reflects the foll ow ng:

Ms. T. B.: ReferredtoBaltinore City Head Start after
10 nmonths in Appellant’s program

Ms. T. C.: Referredto Sout hwest Pre-Train Wrkshops
one year after referral to Appellant’s programand
over 9 nonths after the actual end date of her
activity in Appellant’s program

Ms. J. J: Referredto Baltinore Urban League 10 nont hs
after beingreferredto Appel l ant’ s program and no
activities shown for either vendor.

11 Counsel for Respondent advi ses they coul d | ocate no such
printout relating to Ms. B. H.
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Ms. T. K : Appears to have been sinul taneously sent to
Baltinore Gty Head Start and Appel | ant; no acti v-
Ity shown in Appellant’s program

Ms. T. L.: Referredto Appel |l ant 8/ 25/97; receiving
services fromBCDSS over a year |later 12/ 16/ 98;
referred to Payne Menorial over 1l%years |ater
3/ 30/ 99.

M. R L.: Referredto Baltinore Reads 5 nont hs after
becom ng active in Appellant’s program
42. Inshort therecordfailstoreflect that any m shandling of the
above referenced 91 custoners by Respondent had any si gni fi cant
i mpact on Appel | ant’ s programor that Appel |l ant was required to
stand idl e dueto the actions of Respondent with respect to these
cust oners.
Deci si on
Appel l ant’ s theory of entitlenent to an equitabl e adjustnent is
based on princi pl es of detrinmental reliance and equitabl e estoppel. In
essence, Appellant argues that it relied, to its detrinent, on
contractual comm tnments made by Respondent which were breached.
Respondent shoul d t heref ore be est opped fromrefusi ng to conpensate
Appel I ant for costs incurredin performng and/ or naintaini ng a posture
of readiness to performunder the Contract.
Equi t abl e est oppel requires that the party cl ai m ng the benefit
of the estoppel nust have been msled to that party’s injury and
changed hi s position for the worse, having believed and reliedonthe

representationof the party sought to be estopped. Dahl v. Brunsw ck

Corp., 277 M. 471, 487(1976); Savonis v. Burke, 241 M. 316,

319(1966). Al though wrongful or unconsci onabl e conduct is general ly an

el ement of estoppel, an estoppel may ari se even where there is no

intent tomslead if the actions of one party cause a prejudici al

change i n t he conduct of the other. Bean v. Steuart Petrol eum 244 M.
459(1966); Travelers v. Nationw de, 244 Ml. 401(1966); Al vey v. Al vey,
220 Md. 571(1959). See, generally the discussion of erroneous

governnent representation inPHP Heal t hcare Corporation, MSBCA 2076, 5
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MSBCA — (January 11, 2001).
The el ement s of equitabl e estoppel are al so spel |l ed out by t he
Court of Appeals in Ginberg v. Marth, 338 Md. 546(1995):

“I't is nowwell established that @an es-top-
pel may arise even when there is nointent to
m slead, if the actions of one party cause a
prej udi ci al change i n the conduct of the other.’
| ndeed, all that is needed to create an equitable
est oppel is (1) voluntary conduct or representa-
tion, (2) reliance, and (3) de-trinment.”

|d. at 555-56 citingLanpton v. LaHood, 94 Mi. App. 461, 475-76, 617
A.2d 1142, 1149(1993) (quotingKnill v. Knill,) 306 nd. 527, 534- 35,
510A. 2d 546, 549-50(1986)).

Citing Cunni nghane v. Cunni nghane, Court of Appeal s of Maryl and,

No. 109, Septenber Term 2000, Appellant argues that Respondent’s
conduct m sl ed Appel l ant into believingit woul dreceive conpensati on
adequate to cover its costs of operationif it continuedto perform
under the Contract through June of 2000.

Concerning the question of detrinental reliance in Pavel
Enterprises, Inc. v. A S Johnson Conpany, 342 Ml. 143(1996), the Court
of Appeals hadthistosaywthregardtothe clai mof aconstruction

subcontractor seekingto force a general contractor to honor the terns
of his subcontract bid: “Detrinmental reliance doctrine has had a sl ow
evolutionfromits originsindisputes over charitabl e pl edges, and
there remai ns sonme uncertainty about its exact dinensions... To
resol ve t hese confusions, we nowclarify that Maryl and Courts areto
apply the test of theRestatenent (Second) of Contracts, Section 90(1)

(1997), which we have recast as a four-part test:

1. a clear and definite pron se;

2. wher e t he prom sor has a reasonabl e expectati on that the
of fer will induce action or forebearance onthe part of the
prom see;

3. whi ch does induce actual and reasonable action or
f orebearance by the prom see; and

4. cause a detri nent which can only be avoi ded by t he enf orce-

ment of the prom se.”
Id. at pp. 165-166, footnotes omtted.
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Intheinstant case, Appellant’s Contract w th Respondent contai ned t he
prom se that if Appel |l ant provi ded job readi ness, placenent, tracking
and retention services for duly referred “wel fare to work” custoners,
Respondent woul d t ake reasonabl e neasures to assi st Appellant in
keepi ng t hose custoners on track (e.g. sanctioni ng) and woul d pay
Appel | ant certain pre-determ ned fees at specified payout points.
Appel | ant al l eges it perfornmed, or stood ready to performas expected
and as aresult Appell ant i ncurred ongoi ng operating expensestoits
detriment. Appellant’s argunment continues that inthis case, however,
t hrough no fault of Appellant, it is inpossiblefor Appellant to know
definitively how many payout points were reached by many of its
referred custonmers because they were i nproperly, and wi t hout due notice
t o Appel l ant, either term nated fromactive nonitoring, re-enrolled
wi th conpetitive vendors or absorbed i nt o Respondent’s internal work
force. Appellant argues that equity therefore demands t hat Respondent
conpensat e Appel l ant for the cost incurredin performng, or standi ng
ready to perform under the Contract.

Whi |l e this Board i s an executive branch agency | acki ng statutory
or judicial equitable powers, it recogni zes equitable principlesin
perform ngits di spute resolutionfunction. Appellant argues t hat
Respondent’ s al | eged conduct of naki ng certain contractual prom ses, of
del ayi ng the actual start of operations under the Contract, of
extending the Contract verbally andinwitten menoranda, of failingto
pre-screen, sanction and re-refer custoners, and of failingtonnotify
Appel | ant of changes inthe status of custoners i nduced a reasonabl e
reliance by Appellant to Appellant’s nonetary detrinent.

During the hearing of the appeal the Board had i ndi cat ed t hat
Appel l ant nay be entitled to an equitable adjustnent if it can
establish (1) that the Contract period was extended, (2) that Appel | ant
stood ready, willing and abl e to performbut was i dl e due to breach of
t he Contract by Respondent, and (3) that those circunstances (i.e., 1
and 2) caused Appel l ant to i ncur expenses i n excess of those that woul d

ot herw se have been i ncurred. Appellant has failedto prove that any
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of these conditions has been net. The Contract was not extended as
al | eged by Appel |l ant. (See Findi ng of Fact No. 30). Furthernore, as
set forth bel ow, the record establishes that Appel |l ant had no suchidle
periods. Appellant isthus not entitledto an equitable adjustnent.
What tinme period, if any, was Appell ant standing idl e while ready
wi | ling and abl e to perforn? Respondent submts that there was no such
time period and t he Board agrees. As di scussed in Fi ndi ng of Fact No.
39therewas noidletinme at the start of the Contract. Appell ant was
not ready to serve custoners until those custoners actual | y appeared on
Sept enber 22, 1997. Contract performance ended on June 30, 1999, and
Respondent instructed Appellant not to performafter that tine.
Trai ni ng and j ob pl acenent servi ces were to cease and Appel | ant was
only to invoice for custoners reachi ng payout points on their own.

In fact, Appellant did submt Invoice 24 after June 30, 1999.
That invoice includedtwo customers at payout point 1 (training) and
t hree at payout point 2 (newenploynent). Theonlyindicationasto
when t hese activities took pl ace, however, is a singlenotationthat
one of the custonmers (S. W) had an enpl oynment start date of May 3,
1999. There is no evidence of record that any of the work i nvoi ced was
perfornmed after June 30, 1999.

Appel | ant has proven no expenses attributed to standing idle while
ready, willing and abl e to performunder the Contract Thus, thereis
no basis for the Board to concl ude t hat an equi tabl e adj ustnent is
required. While we thus deny t he appeal on entitlenment grounds, we
beli eve sonme brief coment on the damages sought is appropriate.

We note that Appellant’s theory of recovery is based on the
fornmul a of the total actual expenses | ess anounts al ready pai d under
t he Contract. Appellant, thus, seeks an equitabl e adj ust ment under a
total cost nethod of recovery. Under atotal cost approach, where
al |l owed by t he Board, costs to be recoverabl e as part of an equitabl e
adj ust ment nmust be reasonabl e, al | owabl e and ot herwi se perm tted under
the Contract cost principles and procedures set forth in COVAR
21.09. 01.
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Appel | ant has cl ai med oper ati ng expenses total i ng approxi mately
$619, 142. However, and assum ngar guendo t hat Appel | ant had been abl e
to denonstrate entitlenent, therecordreflects that certain of these
expenses evenif incurred while standingidlemght not be awarded
pursuant to cost principles governing the award of an equitable
adj ust nent .

The damages sought by Appel | ant are i n part i ndependent of any
obj ecti ve neasure of the reasonabl eness of t hose expenses. Appel | ant
has consistently asserted that it is owed damages based on act ual
expenses. These i ncl ude expenses that Appellant’s President, Ms.
Cooper, determ ned shoul d be paidto herself, to her nother, to her
sister, and, inthe case of certainrent and equi pnent charges, tothe
Appel | ant corporation. Wil e Appel l ant was certainly freetoincur
t hese and ot her expenses inthe course of operatingits business, it
may not be rei nbursed wi t hout establ i shing causati on, reasonabl eness,
and t hat the expenses are al | ocabl e and al | owabl e under t he Cont ract
and COVAR. The record refl ects that Appel | ant seeks rei nbursenent for
every operating expense it allegesit incurredfromJune 1997 t hr ough
May 2000 total i ng $619, 142. Subtracti ng anmounts pai d and accept ed? of
$396, 927. 00, Appellant clains entitlenent in this appeal to an
equi t abl e adj ust nent of $222, 215. 00 ($619, 142 - $396, 927 = 222, 215) . 13

M. Kenneth Anderson, acertified public accountant, testifiedon

12 Appel | ant has not cashed two checks due to di sputes. As
not ed above one is inthe anbunt of $4,367.00 and the other isinthe
anount of $4, 858. 00.

13 Accepting for argunent’s sake Appel l ant’ s total cost theory
of danages, the Board believes that it is theinvoiced anount, not the
anmount pai d, that shoul d be subtracted fromany expenses proven to have
been incurredin this appeal, recogni zing that contract di sputes over
t he anount due under certain of the invoices are t he subject of ot her
appeal s (MSBCA Docket Nos. 2162, 2163, 2188 and 2189) before t he Board
presently in suspense because Appel | ant corporationis not represented
by counsel inthese appeals. As noted above in Fi ndi ng of Fact No. 32,
elimnating duplicate billing, Appellant’s has submtted invoi ces which
t ot al approxi mately $618, 934. 00, an anount cl ose t o Appel | ant’ s t ot al
al | eged operating expenses of $619, 142.
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behal f of Appellant. M. Anderson testified that in his opinion
Appel | ant’ s expenses wer e reasonabl e because they were within the
proj ect ed expenses contai ned i nthe budget acconpanyi ng Appel l ant’s
proposal , which was approved by Respondent when the Contract was
awarded. M. Anderson also expressed the opinion that because
br eakdowns of expenses and nore detail ed accounti ng procedur es wer e not
requi red when t he proposal was subm tted, they shoul d not be required
t o support this appeal. Accordingto M. Anderson, Appel |l ant incurred
total operating expenses and unrealized profit in performng under or
remai ni ng ready t o performunder the Contract whi ch exceeded revenues
by $222,215.00. This anount is broken down by Appellant as foll ows:
Sal aries for-

Wor k Readi ness I nstructor Tam ka Carry $ 15,793.00
Project Director Toby Cooper 30, 000. 00
Enpl oynent Recruiter Reni Cooper 78, 000. 00
Busi ness Adnministrator Barbara Dell e Coopdr7, 000. 00
Total Unpaid Staff Salaries $140, 793. 00
Unpaid O fice Operating Expenses 11, 070. 00
Unrealized (Contractually Allocated Profit) 60,000.00
Uncol l ected Late Fees 10, 352. 00
GRAND TOTAL $222, 215. 00

Respondent submts that t he expenses cl ai ned by Appel | ant wer e not
establ i shed as reasonabl e for the reasons set forthinthe report of
Rubi no and McGeehin, certified public accountants, and the testinmony of
M. WIliamKi me of the Rubi no and McGeehin firm The majority of
expenses cl ai ned, over 75% were | abor costs inthe formof consultant
services. Thetotal amount of | abor costs cl ai med was $435, 212, and of
t hat anount, $380, 669, all of the rel ated party conpensati on, was f ound
i n the Rubi no and McGeehi n report to be unsupported by t he docunent a-
tion made avail able to the auditors by Appellant.

The docunentati on provi ded includedtinmerecords for therel ated
parties. These records set forth nonthly hours worked and a ref erence
to BCDSS. M. Kinme expressed his professional opinionthat these
records di d not provi de adequat e docunent ati on because t hey wer e not
t he basi s for conpensation for these individuals, were not usedinthe
Appel | ant’ s accounti ng system and di d not descri be t he wor k perf or ned.
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Wi | e maki ng no actual finding on M. Kine’s opinion, we note the
anount of conpensationreflectedintheserecords raises the issue of
whet her any portion of the anounts paid or clainmedto be duetothe
rel ated parti es was or woul d be a distributionof profit as opposedto
reasonabl e conpensation as set forth in COVAR 21.09.01. 16C. The
magni t ude of the conpensationtorelated parties hereingivesriseto
a concern that distribution of profit could be involved. O the
$435, 212, in conmpensati on expense, $380, 669, or 87%was for rel ated
parties. The expenses for two of these i ndividuals, Ms. Toby Cooper,
Appel  ant’ s Presi dent and the project director, and Ms. Barbara Del |l e
Cooper, the busi ness adm ni strator, who appear to have had primarily
managenent functions together account for 69%of the total |abor
expenses. Expenses for Ms. Toby Cooper al one accounts for 53%of all
| abor expenses. W advise that the Board wll require an Appellant to
provi de substantial justificationthat paynents torel ated parties does
not constitute, at least in part, distributions of profit as di scussed
in COMAR 21.09.01. 16C *
We will also require depreciation and use allowances to be
supported as required by the provisions of COMAR 21.09.01. 09B.
Finally, we note that anticipatory profit (i.e. unrealized
profit) for work not done will not be al |l owed. Appellant’s theory of
recovery i s based upon an adjustnment representing the difference
between the alleged total costs or expense incurred totaling
$619, 142. 00 | ess t he ampbunt actually paid by the State. However,
shoul d Appel | ant be al so argui ng that it shoul d be pai d for custoners
it allegedly woul d have served t hr ough vari ous pay out points but for
the State’ s al | eged contract breaches up to the not-to-exceed Contract

anmount of $777, 285. 00, we woul d deny such a cl ai mbecause of our beli ef

14 Appel | ant ar gues t hat because “Appel | ant’ s budget i ncl uded
alineitemfor total sal ari es of $504, 991. 00" and because t he anount
sought for total sal aries was only $435,212. 00 or al nost $70, 000. 00
under budget, the anount sought i s reasonabl e. Thi s argunent does not
address therel ated party conpensati on verses di stribution of profit
i ssue.
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t hat a contractor may not be conpensat ed (beyond recovery of expenses
where it isrequiredto stand ready to perforn) for work that it does
not performto include any antici pated profit on such unperforned work
in a Maryl and public procurenent involving public funds.
For the foregoing reasons Appellant’s appeal is denied.
Wherefore, it is orderedthis day of 2001 t hat
t he appeal is denied.

Dat ed:

Robert B. Harrison 11
Board Menber

| concur:

Randol ph B. Rosencrant z
Chai r man

Certification

COVAR 21.10.01.02 Judicial Review.

A deci si on of the Appeal s Board i s subject tojudicial reviewin
accordance with t he provi sions of the Adm ni strative Procedure Act
governi ng cases.

Annot ated Code of MD Rule 7-203 Tinme for Filing Action.

(a) Generally. - Except as ot herwi se providedinthis Rul e or by

statute, apetitionfor judicial reviewshall befiledwthin 30
days after the | atest of:
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(1) the date of the order or action of which reviewis
sought ;

(2) the date the adm ni strative agency sent noti ce of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

(3) the date the petitioner received notice of the agency's
order or action, if notice was required by |lawto be recei ved
by the petitioner.

(b) Petition by Other Party. - If one party files a tinely
petition, any other personnmay file a petitionw thin 10 days
after the date the agency mail ed notice of thefiling of the first
petition, or wwithinthe period set forthin section (a), whichever
is later.

| certify that the foregoingis atrue copy of the Maryland State
Board of Contract Appeal s deci sion in MSBCA 2146, appeal of Del |l e Data
Systens, Inc. under DHR, BCDSS Contract No. BCDSS/ | MA 97/031.

Dat ed:

Mary F. Priscilla
Recor der
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