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OPI NI ON BY BOARD MEMBER HARRI SON

I n 1996 Appel |l ant entered into acontract (Contract) with the
Depart ment of Public Safety and Correctional Services (Departnent) to
provi de heal thcare servicestoinmates inthe Departnent’s facilities
inthe Baltinore Region. The Contract coveredthe periodJuly 1, 1996
t hr ough June 30, 1997, and was ext ended pursuant to an opti on for an
addi ti onal one year period ending June 30, 1998. Another option
covered the year begi nning July 1, 1998 and endi ng June 30, 1999. Wen
Appel I ant declined to performduringthis second option year unl ess t he
Depart ment negoti ated changes in the Contract to address vari ous
pending clains it had filed, the Department term nated t he Contract for
default, effective June 30, 1998. The i nstant appeal s i nvol ving t he
i ssue of the propriety of thetermnation for default, were the subject
of aninterlocutory decision by the Board dated January 17, 2001 whi ch

isincorporated hereinas if fully set forth (see Ex. A). In that



interlocutory decisionthe Boardruledinthe Departnment’s favor on
entitlement and, with the agreenent of the parties, deferred ruling on
t he Departnent’s damages.!?

Fi ndi ngs of Fact
1. At hearings on May 31, 2001 and Sept enber 10, 2001, the parties

entered stipul ati ons regardi ng various itens bearing on the

Departnment’ s danages.

2. As summari zed bel ow the parties have stipulated to certain
el ement s of the Departnent’ s damages due t o Appel | ant’ s breach
when it failed to performthe second option year covering the
period July 1, 1998 through June 30, 1999:

TABLE A
Amount Damages El enent
$19, 807, 008. 0l Total cost of replacenment performance flor

the option period.

$(16, 358, 700. 00) | Total cost to the State if PHP had per-
formed during the option period (subjeg
to disputed adjustnents in Table B).

(o d

$(200, 000. 00) Addi tional cost to the State attributall e
to Claim 2 (except for population short}|-
fall) if PHP had performed during the
option peri od.

3. Under the parties’ stipulationsthe State is due danages inthe

anmount of the net of the figures set forth above i n TABLE A whi ch
i s $3, 248, 308. 012, subj ect, however, to the Board’ s determ nati on

L This interl ocutory deci sion al so addressed and resol ved i n
the Departnment’s favor MSBCA 2080 chall enging the propriety of
exerci sing the second year option and the term nation for default.

2 ($19,807,008.01 - $16,358,700.00 - $200,000.00 =
$3, 248, 308. 01)



asto Appellant’s entitlenent totwo additional adjustnments to
t hese damages. As to these additional adjust-nments set forth
bel owin Tabl e B, the parties have sti pul ated as to quantum but

di spute entitlenent:

TABLE B

Anount Damages El enent

$(322, 864. 80) Addi tional cost to the State attri butab
to the population shortfall claimif PHP
had performed during the option period.|?

$(77,396.00) Addi tional cost to the State attri butall e
to the CPI and COLA adjustnent if PHP had
perfornmed during the option period.

Decision

For the reasons set out bel ow, Appellant is not entitledtothe
adj ustments to t he Departnent’ s danages summari zed i n Tabl e B above.
Thus, the Departnent’s damages fromthe breach are $3, 248, 308. 01 as
summari zed i n Tabl e A above, and final dispositioninthat amount is
rendered in favor of the State.

A. Popul ation Shortfall
The Board, inits final decisionof January 11, 2001, dealingw th

popul ati on shortfall, deni ed Appel |l ant’ s appeal on t he popul ati on
shortfall issue.# I ndoingso, the Board held that the Departnent did
not make a “positive and affirmati ve statenment” as to t he nunber of

i nmates t o be housed inthe Baltinore Regi on duringthe termof the

s Wth regard to the original Contract year and the first
option period, the Boardruledinfavor of the State on entitl enent on
t hi s popul ation shortfall issue by final decision dated January 11,
2001. That decision is currently pending judicial reviewin the
Circuit Court of Baltinore City in case no. 24-C-01-000584.

4 The Board’ s deci si on of January 11, 2001 i s i ncor por at ed by
reference as if fully set forth herein.
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Contract (slip opinionat pp.18 & 19), and t hat assum ngar guendo such
a representati on was made, Appell ant di d not reasonably rely onthe
statenment (slip opinion at p. 19).

The anal ysi s of the popul ation shortfall issuewithregardtothe
Departnent’ s default term nati on danages i s identical tothat for the
peri od duri ng whi ch Appel | ant perfornmed under the Contract. The Board
has determ ned t hat Appel lant is not entitledto additional conpensa-
tion based on popul ati on shortfall for its past performance. The Board
al so determ nes that Appell ant woul d not have been entitled to an
adjustnment toits projected conpensati on based on popul ati on shortfall
hadit, infact, perforned duringthe second option year. Accordingly,
t he Board deni es t he adj ust ment of $322, 864. 80 r equest ed by Appel | ant
related to popul ation shortfall.

B. CPI _and COLA
Appel | ant asserts that if the Board recogni zes t he appropri at eness

of a CPl and COLA adj ustnment for the second opti on year covering July
1, 1998 t hr ough June 30, 1999, Appellant isentitledtoadifferent CPI
and COLA adj ustment thanis usedinthe Departmnment’ s proposed nodi fica-
ti on extendi ng the Contract for the second option year. The Board
di sagrees. We notedthe followinginour interlocutory decision of
January 17, 2001:

Didthe elimnation of the “Baltinore Regi on” CPl by
t he Departnment of Labor and t he change by the State Legi sl a-
ture froma percentage to a dol | ar anount per enpl oyee COLA
mat erially alter the cal cul ati on of the Contract price for
the last option year such that it no |onger could be
calcul ated as “set forthinthe bid/offer and Contract” as
was required by the Court of Appeal s and Board of Public
Wor ks Advi sory. W thi nk not and concl ude t hat t he consent
of the Appellant was not required.

I norder todeterm ne the price for the second opti on
year, an adj ustnment was required pursuant to the terns of
t he Contract for the C Pand the CO.A changes, as definedin
the original Contract. As aresult of post contract award

4



action by the Federal Departnent of Labor the CPl nunbers
no | onger existed as definedinthe Contract. Simlarly,
t he COLA adj ust nent was predi cat ed on a percentage and t he
State had swtchedto aflat dollar anount i ncrease. Thus,
bot h definitions had to berevisedinorder tocalculate a
new Per Capita Price for the second opti on year. However,
whi | e t he boundari es for determ ni ng the COLA and CPl nunber
may have changed, the option year price was still being
determ ned by resort to the concept of a CPl and COLA as set
forth in the Contract. (Slip opinion at p. 11)

We t her ef ore deny t he request ed adj ust ment of $77, 396. 00 based on
CPlI and COLA.

For the foregoing reasons, the Board determ nes that the
Depart nent has sust ai ned damages i n t he anount of $3, 248. 308. 01 as a
result of Appellant’s breach of the Contract. The Board nmay not award
i nterest pursuant to the provisions of Section 15-222 of the State
Fi nance and Procurenent Article to the State®

Wherefore, it is Orderedthis day of 2001, that the
Appel | ant’ s chal | enge to t he Departnent’s term nati on of the Contract
for default isdeniedandit is further Ordered that the State take
appropriate actionto recover the sumof $3,248,308.01 representingits

danmages resulting from Appell ant’s breach of Contract.

Dat ed:
Robert B. Harrison |11
Board Menber
| concur:
5 Section 15-222(a) of the State Finance and Procurenent

Article only permits the Board to award i nterest on noney t hat the
Board determ nes to be due to the “Contractor.”
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Randol ph B. Rosencrantz
Chai r man

Certification

COVAR 21.10.01.02 Judicial Review.

A deci si on of the Appeal s Board i s subject tojudicial reviewin
accordance with t he provi si ons of the Adm ni strative Procedure Act
governi ng cases.

Annot at ed Code of MD Rule 7-203 Tinme for Filing Action.

(a) Generally. - Except as otherw se providedinthis Rule or by
statute, apetitionfor judicial reviewshall befiledwthin 30
days after the | atest of:

(1) the date of the order or action of which reviewis
sought ;

(2) the date the adm nistrative agency sent notice of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

(3) thedatethe petitioner received notice of the agency's
order or action, if notice was required by law to be
received by the petitioner.

(b) Petition by Other Party. - If one party files atinely
petition, any other personmay file a petitionw thin 10 days
after the date the agency nmail ed notice of thefiling of the first
petition, or wwthinthe periodset forthin section (a), whichever
is later.

| certifythat the foregoingis atrue copy of the Maryl and State
Board of Contract Appeal s deci sionin MSBCA 2130 & 2173, appeal s of
PHP Heal t hcare Corporation under DPSCS Contract No. 96034

Dat ed:




Mary F. Priscilla
Recor der



EXH BIT A

BEFORE THE
MARYLAND STATE BOARD OF CONTRACT APPEALS

In the Appeals of PHP Healthcare )
Cor por ati on )
) Docket No. MSBCA 2080, 2130 &

) 2173
Under DPS&CS Contract No. )
96034 )
)
APPEARANCE FOR APPELLANT: John G Sakellaris, Esq.

Bernstein & Sakellaris
Balti nrore, MD

APPEARANCE FOR RESPONDENT: Alan D. Eason

Assi stant Attorney General
Balti nore, MD

OPI NI ON BY BOARD MEMBER HARRI SON

Appel I ant tinely appeal s the term nati on of the above capti oned
Contract for default and the denial of its clains and the assertion of
danmages by the State related to the default term nation

Fi ndi ngs of Fact

1. I n June 1996, the State of Maryl and, acting t hrough t he Depart nent
of Public Safety and Correctional Services (Departnent), entered
into the above captioned Contract with Appellant to provide
medi cal services to correctional systeminmates inthe Baltinore
Region. The initial termof the Contract was for the 12-nonth
period of July 1, 1996 t hr ough June 30, 1997. The State had the
right to unilaterally extend the Contract for two one-year
peri ods.

The Contract contained the foll ow ng provi sions rel evant to the

renewal options granted the Departnent.



1.4.

1.5. 2.

1.5.2.1.

1.5.2.2.

6.8. 1.

6. 8. 2.

6.8.2.1.

6.8.2.1.1.

6.8.2. 2.

6.8.2.2. 1.

6.8.2.2.1.

6.8.2.2.1.

6.8.2.2.1.

RENEWAL OPTI ONS

The Agency solely and unil aterally may extend t he t er mof
t he contract the nunber of consecutive peri ods of one year
each as are stated in TITLE 1.5.2, RENEWAL OPTI ONS.

- * k% -
RENEWAL OPTI ONS:

First Option Period - July 1, 1997 through June 30, 1998
Second Option Period - July 1, 1998 through June 30, 1999
RENEWAL NOTI FI CATI ON

| f the Agency does not wi sh to exercise arenewal option, it
shall notify the contractor at | east 90 days prior tothe
expiration of the current termof the contract.

RENEWAL COMPENSATI ON

GENERAL

The maxi numconpensati on payabl e to the Contractor for the

next renewal period for the various services, operating
cost s and equi pnent costs requi red under the contract shall
be cal culated as stated in this SUBARTI CLE.

RENEWAL CALCULATI ON

The figures for a renewal termw || be cal cul ated as
foll ows:

A. New Per Capita Price

(Per Capita Price x Primary Care Percentage x (1+COLA)) +
(Per Capita Price x (1 mnus the Primary Care Percentage)
X (1+(0.75 x CPI)))

B. All O her Dollar Figures
B. (1) Any ot her dollar figures appearinginthe contract
that are not directlyrelatedto Primary Care wi ||

change by t he sane percentage as t he accunul at ed CPI
adj ustments made to the Per Capita Price fromthe

2



begi nni ng of the contract.

6.8.2.2.1.B.(2) Any dol lar figures appearinginthe contract that are

directlyrelatedto Primary Care wi | | change by t he
sane percent age as t he accunul at ed COLA adj ust nent s
made to t he Per Capita Price fromthe begi nni ng of
the contract.

Additionally, the Contract defined CPlI and COLA as foll ows:

Cost of Living The annual i zed percent age adj ustnent inthe salaries

Adj ust ment

Consuner
Price | ndex

t he Maryl and St at e enpl oyees whi ch has been aut hori zed
by the Maryl and St ate Legi sl ature to of fset changes in

the cost of living during a renewal term of this
contract.

The percentage change in the Medical Care index
for Baltinore, MDfor the period between January of the
cal endar year previous to the end of the current
contract termand January of t he cal endar year i n which
t he current contract termends. This figureis stated
inthe Table entitled “Consunmer Price I ndex for All
Ur ban Consuners (CPI-U): Sel ected areas, by expenditure
cat egory and commodi ty and servi ce group” whi ch appears
inthe CPlI Monthly Detail Report for January, whichis
publ i shed by the U. S. Departnent of Labor, Bureau of
Statistics.

2. The Contract provi des for paynent to Appel |l ant to be as fol | ows:

By the 15'" busi ness day of each nonth, the
Contractor shall invoice the Agency for the
amount listed in ATTACHVENT VI as PER CAPI TA
PRICE nultiplied by the Billable Popul ation
Count .
3. Wth the approval of the Board of Public Wrks, the Depart nment

i ssued uni | ateral Change Order No. 96034A, dated June 17, 1997,

extendi ng the Contract for the first additional one year peri od
fromJuly 1, 1997 to June 30, 1998.

Appel I ant performed during the first extension for ten nonths.

However, by | etter dated May 7, 1998 addressed to t he Procur enent

Officer Appellant advisedthe Departnent that the “Departnent may



be required to cancel the renewal option of the Contract” and
further advised that “unl ess the parti es can agree on a price
nodi fication by May 13", no uni |l ateral change, Contract exten-
si ons, or ot her changes wi |l be accepted by PHP, wi t hout PHP' s
written consent”.

By letter dated May 13, 1998 fromthe Procurenment O ficer,
Appel I ant was directed “toconfirminwiting, tothe Procurenent
O ficer by 5:.00 P.M on Tuesday, May 19, 1998, that PHP wi ||
conpletely performas directed above and will performits
obl i gations during the renewal optionfromJuly 1, 1998 t hr ough
June 30, 1999.” Inthisletter the Procurenent O ficer advi sed:

It istheintention of the Agency, at thistineg,
to present this renewal to the Board of Public
Wor ks at its neeting of June 24, 1998. Subj ect
to the Board’ s approval at that tine, you are
obligated and are directed to conti nue perform ng
t his Contract duringthe renewal period. Failure
to confirmor an equi vocal or conditional confir-
mati on can be vi ewed as default and, taken to-
gether with M. Starr’s letter to ne dated May 7,
1998, can constitute your anticipatory repudi a-
tion of the Contract, warranting atermnation
for default pursuant to Subarticle 12.1 and any
ot her legally avail able renedies.

Appel | ant responded to t he Procurenent Officer’s May 13, 1998
letter by letter dated May 19, 1998 requesting t hat t he Contract
not be renewed or extended nor term nated for de-fault.

By | etter dated May 22, 1998 t he Procurenent O fi cer advi sed t hat
he consi dered Appellant’s May 19, 1998 | etter as a notice of
claim asserted that Appellant was i n default of the Contract and
i nvited Appel l ant to show “just cause” inwiting by May 27, 1998,
why t he Departnent shoul d not term nate the Contract for default
effective June 30, 1998, the date on which t he Contract expired
absent a second extension.



10.

By letter dated May 27, 1998, Appel | ant di sputed the Departnent’s
assertionthat it had conmtted an anticipatory breach. Inthis
| etter Appellant stated:

In the event that the Board of Public Works
approves arenewal of the contract includingits
ref ormati on and provi si ons maki ng PHP whol e f or
past services andto the extent | egally required,
PHP intends to fulfill its obligations duringthe
renewal period and will performthe contract
during the renewal period.
In the I etter Appellant al so advised the Departnment that it

intended to bringtheissues of Contract renewal before the Board
of Public Wrks and sent a copy of theletter tothe nenbers of

t he Board of Public Wbrks.
By letter to the Departnment dated t he next day, May 28, 1998,

Appel | ant advi sed:

As previously stated i n nunerous neetings and in
correspondence to the Departnment, PHP has no
intentiontounilaterally rescindthe contract;
nor does PHPintend to unilaterally stop perform
ing the contract. |Indeed, in response tothe
neeting with the Departnent on May 12t", PHP gave
assurances to t he Departnent of the continued
servi ces that the Departnent requested fol | owi ng
PHP' s | etter of May 6" and May 7M. | n addition,
PHP, pursuant toits obligations under the con-
tract, will continueto provide servicestothe
Depart nent unl ess t he Board of Public Wrks does
not extend the renewal option for the fiscal year
1999.

By | etter dated May 29, 1998, t he Departnent sent a nodification
to the Contract (Modification) and requested Appel | ant to si gn and
return the Modification as soon as possi bl e. The Modi fication was
never signed by either the Departnent or Appel |l ant; but if given
effect, the foll ow ng nodifications or changes to t he Contract
woul d have resulted:

(a) The WModification would have deleted paragraph



6.8.2.2.1AinArticle 6 of the Contract, which provi des
as follows:

6.8.2.2.1. A, New Per Capita Price

(Per Capital Price x Prinmary Care Percent -
age x (1+COLA)) + (Per Capita Price x (1
m nus the Primary Care Percentage) x
(1+(0.75 x CPl))).

(b) In place of the above del et ed paragraph t he Modi fi ca-
tion would have substituted the foll ow ng:

6.8.2.2. 1A New Annual Per Capita Price.

6.8.2.2.1A. (1) For the period of 7/1/96
t hrough 6/ 30/98: (Per Capita Price x Pri -
mary Care Percentage x (1 + COLA)) + (Per
Capita Price x (1 mnus the Primary Care
Percentage) x (1+(075 x CPl))).

6.8.2.2.1A. (2) For the period of 7/1/99:
(Annual Per Capita Price x Primary Care
Per cent age) + ((Average Annual COLAfor the
renewal termx Regi onal FTE For The Peri od)
/ Regi onal Divisor) + Annual Per Capita
Price x (1 mnus the Primary Care Percent -
age) x (1+(0.75 x CPl))).

(c) Inaddition to confirmng the understandi ng of the
parties that the Per Capita Price was an annual rat her
than a nonthly price,?!the Mdification al sowouldhave
changed t he definitions of the Consumer Price I ndex
(CPlI') and Cost of Living Adjustnent (COLA) to be used
for calculating the price for thelast renewal option.
The CPlI was changed to refl ect the Baltinore, Maryl and

1 The Board has deni ed Appel | ant’ s appeal i n MSBCA 2159 whi ch
sought paynent of $341, 893, 540. 82 based on an al l eged m stakeinits
price of fer not di scovered until after award. However, t he Board of
Public Wrks had only approved a contract amount annually of
$16, 544, 682. 00. Appell ant has appeal ed this decision issued on
Sept enber 15, 2000tothe Circuit Court for Baltinmore City, Case No.
24- C-00-004987.



11.

12.

13.

14.

CPI being changed by the Federal Governnent to a
Bal ti nor e/ VAshi ngt on regi onal CPl after the contract
was entered i nto and a post contract award change by
the State |egislature from cal culating COLA on a

percentage basis to a flat dollar award per enployee.

(d) Inaddition, the Moudificati on woul d have added t wo new
terms with definitions whichwere not previouslyinthe
Contract. It woul d have added the term“Regi onal FTE
for Period” and definedit as 131. (a FTE neans full
ti me equi val ent enpl oyee). Al so, it woul d have added
the term“Regi onal Divisor” and definedit as 7, 266.
Both itens and definitions were used inthe newfornul a
tocalculate the Per Capita Price for the newoption
year.

By | etter dated June 2, 1998, Appel |l ant continued to object to a
default termnation of its Contract.

During tel ephone conference calls on June 3 and 4, 1998, the
Departnment instructed Appellant to sign and send back the
Modi fication and confirmed that the Contract woul d be def aul t
term nated i f Appell ant did not signthe Mddification. However,
Appel | ant advi sed t he Departnent t hat Appel | ant woul d not si gn
that Modificationuntil after the Board of Public Wrks approved
the renewal .

After the tel ephone conferences, by |l etter dated June 4, 1998
Appel | ant reasserted its positionthat no contract extension woul d
be valid w t hout the approval of the Board of Public Wrks and
updat ed t he quantification of previously filedclains. A so, by
| etter dated June 4, 1998, hand-deliveredtothe Secretary of the
Board of Public Wrks, the Appel | ant protested any renewal or
default term nation of the Contract and requested to be heard on
such issues.

By letter dated June 5, 1998 fromthe Procurenment Officer,
Appel I ant was default term nated effective 11: 59 p. m on June 30,

1998. The default term nation was for the | ast renewal period.

7



15.

16.

17.

18.

19.

The Board finds that the Procurenent Officer had authority to
i ssue the default term nation on behalf of the Departnment.
As aresult of the default term nation, the Departnment w thheld
payment to Appellant in the total anount of $2,725,908.83
(%$2,637,954.83 + $87, 954. 00).
Appel I ant filed anotice of claimconcerningthe propriety of the
default term nati on and wi t hhol di ngs with t he Procurenent O ficer
by letter dated July 1, 1998. Thereafter, the clai mwas fil ed by
| etter dated July 30, 1998.
By | etter dated April 19, 1999, the Departnent i ssued a fi nal
deci si on denyi ng Appel | ant’ s cl ai mf or damages and uphol di ng t he
default term nation.
By | etter dated March 10, 2000, the Departnment i ssued a fi nal
deci si on whi ch af firmed wi t hhol di ng of t he $2, 725, 908. 83 and
deni ed Appel lant’ s cl ai mfor interest onthe w thheld anount. In
this letter the State also affirnmed its damages for the | ast
option year inthe amount of $3, 448, 308. 01 based on paynent s nmade
to a replacenent contractor for the |ast option year.
The Board finds that Appellant has filedtinmely notices of claim
andtinely clains withthe Procurenment O ficer and tinely appeal s
tothis Board with respect to the propriety of the default
term nation, the anounts bei ng withhel d, and t he anount s bei ng
clai med as danmages by the State as offsets.

Deci si on
We find that the term nation for default herein was proper.

A. _Consent Ar gunent

As aresult of the changes inthe CPI and COLA and certai n ot her

changed matter, Appel |l ant argues that its consent was required before

any price for the newoption year coul d be determ ned. For reasons

nore fully set forth bel owwe concl ude t hat Appel | ant coul d be requi red



to accept the |l ast option year without the Departnent first obtaining
its consent to the changes, because t he boundari es for such changes and
their inplementation were set forth in the original Contract.

Focusing first onthe changes inthe CPl and COLAin the Mdi -
fication Appel |l ant argues t hat because of t he changes i nthe CPlI and
COLA any attenpt to exercise thelast option year woul d have beenin
vi ol ati on of the public bidrequirenents of the General Procurenent Law
(and COVAR) .

InCity of Baltinorev. Bio G o Systens, 300 Ml. 248(1984), the
Court of Appeal s consi dered a decl aratory judgenent acti on brought by

the Citytodetermnethevalidity of arenewed contract with a sl udge
di sposal conpany. The issueinthat case, as stated by the Court, was
t he propri ety of an extensi on by nutual consent of a conpetitively bid
contract beyondits original term 1d. at 300 Md. 249-250. The Court
adhered to the general rule that a “true option” that sinply extends an
agreenent on a unilateral and continuing basis, is perm ssible;
however, terns i nvol ving future negotiations or alternatingterns are
i nproper because they circunvent the conpetitive bi ddi ng requirenents.
Id. at 300 Md. 249-250.

Inthe present matter, the Maryl and Board of Public wor ks had
specifically spokento the issue addressed intheBio Go Systens case;
Boar d of Public Wrks Advi sory No.: P-003-98, dated May 26, 1998. The
Depart nent was awar e of the Board of Public Wrks Advi sory sinceit was

faxed t o Appel I ant on June 3, 1998 by t he Procurenment O fi cer two days
before the default termnation. Inits Advisory, the Board of Public
Wor ks stated that:

The only type of optionthat the State may exer-
ciseinlieuof anewprocurenent — i s one where
“no negotiation [is] involved because the State
al one hol ds t he power to extend the contract” and
theterns for the option periodare set forthin
the original bid (or proposal).



Referring toPenpac, Inc. v. Morris County Municipal Uilities
Aut hority, 690 A 2d 1094(N. J. Super. 1997) the Advi sory further states,
“the court [inPenpac] confirmedthis principleevenwhen the govern-

nment and t he contractor agreed to prices | ower than those containedin
the original contract.”
I n this Advi sory, the Board of Public Wrks al so set forth vari ous

gui delines, including as particularly applicable in this appeal:

Avalidcontract optionis one where “the State
al one hol ds t he power” to exerci se the opti on and
the optionpriceisfixedin, or is objectively
ascertai nabl e under the ternms of the original

contract.

1. D. Pricing:

(1) Prices for boththeinitial termand
t he opti on periods (or option quanti -
ties) nust be set forthinthe original
bi d/ of fer; or

(2) If option periodprices are not fixed at the
time of bid/offer, objectivecriteriafor
adjustingtheinitial prices whenthe State
exercises the option (e.g., consuner price
I ndex, whol esal e price i ndex, appropriate
publ i shed i ndustry i ndex) nust be set forth
in the bid/offer and contract.

I1l1. The exercise of a contract option nust be ap-
proved and awar ded beforetheinitial term or
any previously-awarded optionterm expires. A
contract which has expired and i s cl osed out may
not be reinstated through nodification, or the
exerci se of options.
I n the present appeal s, once again, the rul e of adherence to the
original Contract ternms inthe exercise of an option appliestothe
guesti on of whether the Contract herein coul d be properly extended.

Ext ensi ons of contracts on alternating terns, specifically including
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provi si ons governing pricing, are i nproper because they circunvent
conpetition bidding requirenents. A true option is unilateral,
uncondi tional, and in exact accord with the original agreenent.
Appel | ant argues that the option exercise attenpted here i s precisely
t he t ype of option exercise that i s against the public bidrequirenents
of the State and woul d have been void if successfully exercised by the
State. Appellant’s argunent continues that an anti ci patory breach of
what woul d have been a void contract woul d not support a default
term nation and thus the default term nation nust be set aside.

Did the elimnation of the “Baltinore Region” CPl by the
Depart nent of Labor and t he change by the State Legi slature froma
percent age to a dol | ar anount per enpl oyee COLAmaterially alter the
cal cul ati on of the Contract price for thelast option year such that it
no |l onger could be cal cul ated as “set forth in the bid/offer and
Contract” as was requi red by the Court of Appeal s and Board of Public
Wor ks Advi sory. We think not and concl ude that the consent of the
Appel | ant was not required.

In order todeterm nethe price for the second opti on year, an
adj ust ment was required pursuant totheterns of the Contract for the
Cl P and t he COLA changes, as definedinthe original Contract. As a
result of post contract award acti on by t he Federal Departnent of Labor
the CPlI nunmbers no |onger existed as defined in the Contract.
Simlarly, the COLA adj ust ment was predi cat ed on a percent age and t he
State had switched to a flat dollar amobunt increase. Thus, both
definitions hadto berevisedinorder tocal cul ate a newPer Capita
Price for the second opti on year. However, whil e the boundaries for
det erm ni ng t he COLA and CPI nunber may have changed, t he opti on year
price was still being determ ned by resort tothe concept of a CPl and
COLA as set forth in the Contract.

It iswell settledlawin Maryland that to be valid, the exercise

of an opti on nmust be unequi vocal and i n accordance with the terns of
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the option. Katz v. Pratt Street Reality Conpany, 257 M. 103,
118(1970); Sinpers v. dark, 239 Ml. 395, 401(1965); Foard v. Sni der,
205 Md. 435, 446(1954).

The awi n Federal procurenent isinaccordw ththe Maryl and | aw
on exerci se of options. As providedinITECOM Inc., | BCANo. 2970a- 1,
95-2 BCA 127607, “[t] he courts generally tend 'to construe the attenpt
to accept the terns offered under the option strictly.’ ” TECOM at
137,593 (quoting WIlliston on Contracts, 861D (3d ed., 1957). The

exerci se of an opti on nust consequently be “uncondi tional and i n exact

accordwth ternms of the option.” d. (quoting Corbinon Contracts,

8264(1963)). “Nothinglessw || suffice unless the opti onor wai ves one

or nore of the terns of the option.” (quoting Id. WIlliston on

Contracts, 861D). Indeed, not only are attenpts to exerci se options
subj ect tostrict scrutiny, thetermnms of the option are construedin
favor of the party against whom the option would be exercised.
I n TECOM the Board deci ded that the contractor coul d not be bound
t o an option by an unsi gned nodi fication. |d. at 137,594 (citingMI -
Spec. Contractors v. U.S., 835F. 2d, 865, 867-68 (1987)). Acontract

nodi fi cation that requires endorsenent by the contractor and t he

contracting officer is a “bilateral nodification,” andit is only
bi ndi ng upon execution by both parties. 1d. (citing48 CFR43.103(a)
(1986)).

Inasimlar matter, Varo, Inc., the Armed Servi ces Board of

Contract Appeal s awar ded sunmary di spositiontothe contractor because
t he gover nnent was addi ng cl auses not originallyinthe contract in an
effort to exercise arenewal option. ASBCA Nos. 47945, 47946, 96-1 BCA
128,161 at 140, 563.

An acceptance [of an option] nust be uncondi -
tional and in exact accord with the terns of -
fered. GCeneral Dynam cs Corp., ASBCA No. 20882,
77-1 BCA 112,504. Any attenpt by t he Gover nnent
to alter the conditions of the contractor’s
obligation as part of an attenpted opti on exer -
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ciserenders the attenpt i neffective. Chem cal
Technol ogy, Inc., ASBCA No. 21863, 80-2 BCA
114, 728.

Varo, Inc. at 140,564 (quoti ng G uman Techni cal Services, Inc.,
ASBCA No. 46040, 95-2 BCA 127,918 (slip op., 5 Septenber 1995)). “The

inclusioninthe exercise of an option of a provision(s) departing from

t he origi nal contract provisions, makes such opti on exerciseinvalid.”
ILd. (relying upon numerous authorities citedtherein). SeealsoLear
Siegler, Inc., ASBCA No. 30224, 86-3 BCA 19, 155.

Adherence to the original terns of a contract inthe exercise of

an optionis particularly inmportant inmtters of price, cost, and
conpensation. “The Governnent is sinply not free to change the price
whichit will pay under the contract’s opti on provision. Nothingcould
be nore basic tothe exercise of anoption.” A-1 Garbage D sposal &
Trash Service, ASBCA No. 30623, BCA89-1 21, 323 at 107,528. Thisis
t rue not wi t hst andi ng whet her t he governnent or the contractor benefits

or |l oses fromeven a dramati c i ncrease or decrease in costs. See
Uni ted Servi ce Corporation, ASBCA Nos. 25786, 25981, BCA 82-2 {15, 985
at 79, 268-72.

It is not clear to us, herein, however, that before the option

year price coul d be cal cul ated Appel l ant, herein, had to agree to a new
nmet hod of cal cul ati ng the CPI and t he COLA adj ustnents. The changes in
t he CPI and COLA do not negate the fact that the priceinthe FY 1999
option year isstill calcul ated based on the CPl and COLA. Wil et hese
terns in the Contract are defined in terns of the nmethodol ogy for
calculatingineffect at thetinme the Contract was entered into, July
1, 1996, nothinginthe Contract | anguage suggests that a change inthe
met hodol ogy to cal cul ate CPl and COLAis prohibited. The CPl is still
the CPI and the COLA is still the COLA.

Appel | ant next argues that the requirenment inthe Mudificationto

use 7, 266 as a “Regi onal Divisor” and 131 as t he nunber for Regi onal
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FTE' s constituted i nperm ssi ble changes. Concerning this 7,266
Regi onal Divisor i ssue we note t hat we have deni ed Appel | ant’ s appeal
i n MSBCA 2076 whi ch i s i ncorporated herein by reference and nade a part
hereof. The 7,266 divi sor was t he nunber offerors’ wererequiredto
use in calculating their final price offers and included in the
Contract docunents i n AddendumNo. 5. Concerni ng t he Regi onal FTE (full
ti me equi val ent enpl oyee) i ssue, we note that 131 was t he nunber of
FTE s that Appel |l ant had proposedinits final proposal tothe State
and t hat was i ncorporatedintothe Contract. The State does not need
Appel | ant to agree to what it previously has agreed to. Accordingly,
we find that the changes pertainingtothe Regional Divisor and FTE
herei n are not such as to prevent the State fromexercisingits option

wi t hout Appellant’s consent or to require any pre-option negoti

B. Board of Public Wrks Approval

Appel | ant argues that the exercise of the option herein was

defi ci ent because it | acked t he approval of the Board of Public Wrks.
Al t hough t he Depart ment ot herwi se advi sed Appel | ant t hat the option was
bei ng exerci sed under the option provisions of the Contract, the
Department exercisedits optionto extendthe Contract by not giving
t he Appel | ant notice of itsintentionnot torenewas provi ded under
76. 8. 1.
6.8.1. entitled RENEWAL NOTI FI CATI ON provi des:
| f the Agency does not wi sh to exercise arenewal option, it
shall notify the contractor at | east 90 days prior tothe
expiration of the current termof the contract. (enphasis
supplied).
It i s not the case, as Appel | ant has argued, that the exercise of
t he option | acked t he approval of the Board of Public Wrks. The above
renewal | anguage, exercising the option upon the failure to give

noti ce, had been approved by t he BPWas part of the original Contract.
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Conpar e Cont el Page Service, Inc., ASBCA No. 32100, 87-1 BCA 119540.
That | anguage exi st ed, unchanged, on March 31, 1998, the date notice

t hat the option woul d not be exerci sed was due. Accordingly, the
Depart nent al ready had t he approval of the Board of Public Works to
exerci se the option by not giving Appellant notice to the contrary.

C.__Anticipatory Repudiation Argunent

Appel | ant next argues that it did not commit an anti ci patory
repudi ati on respecting the extension of the Contract for FY | 999.
Maryl and courts have hel d that inorder to constitute anticipatory
repudi ation, there nust be a definite, specific, positive, and
uncondi tional repudiation of the contract. Rosenbl oomv. Feiler, 290
Md. 598, 613(1981); C. W Bomguist & Co., Inc. v. Capital Area Realty
| nventors Corp., 270 Mid. 486, 494(1973). Maryl and courts have found

anticipatory breach only where a party’'s refusal to performwas
positive and unconditional, that is, whenin anticipationof thetine
of performance one definitely and specifically refuses to do sonethi ng
whi ch he is obligated to do.

See Wi ss v. Sheet Metal Fabricators, 206 Mil. 195(1955) and cases and
authoritiescited at p. 204. Acl ear statenent of the standard for

what action constitutes an anticipatory breachis set forth by the
Court of Special AppealsinHarrell v. Sea Col ony, Inc., 35 M. App.

300, 306(1977) when it approvingly quotes Corbin as follows:

In 6 Corbin, Contracts, 8973, the standard for
determ ni ng an anti ci patory breach of contract is
set forth:

“I'norder to constitute an antici patory breach of
contract, there nmust be a definite and unequi vo-
cal mani festation of intentiononthe part of the
repudi ator that he will not render the prom sed
perfornmance when the tinme fixed for it in the
contract arrives. Doubtful and indefinite stan-
dards that the performance nmay or may not take
pl ace and st atenents that, under certain circum
stances that infact do not yet exist, the per-
formance wi Il not take place, will not be heldto

15



create an i nmedi ate right of action. A nere
request for a changeinthe ternms or a request
for cancellationof the contract isnot initself
enough to constitute arepudiation.” (enphasis
in original)

See alsoFairfield Scientific Gorp., ASBCA 21151, 78-1 BCA 13, 082
recon. deni ed, 78-2 BCA Y13, 429(1978), affd, 228 Ct.Cl . 264 (1981);
Howel | Tool and Fabricating., Inc., 96-1 BCA 28,225, ASBCA No.
47939(1996) (anticipatory repudi ati on exi sts where one party tothe

contract mani fests a positive, definite, unconditional, and unequi vocal
intention not to render the required performance).

Thus, a nmere request for a change in terns or a request for
cancel | ati on of the Contract isnot initself enoughto constitute a
repudiation. Simlarly, while a contractor nust conti nue to work
pendi ng resol ution of a dispute, a notice of claim a claimor an
appeal under the di sputes clause i s not an act of repudi ati on under t he
di sput e resol ution provisions of the General Procurenent Lawand COVAR
See al so Norfol k Air Condi tioning Service and Equi prent Cor porati on,
ASBCA Nos. 14080, 14244, 71-1 BCA 18617; Dal e Construction Co. V.
United States, 168 . d . 692, 721(1964); Howel | Tool and Fabri cati ng,
| nc., supra.

We al so note that the governnent has t he burden of proof with
respect toadefault termnation. Driggs Corp. v. Mi. Aviation Adm ,
348 Md. 389(1998); Lisbon Contractors, Inc. v. U.S., 828 F2d 759, 764
(Fed. Cir. 1987).

A Procurenent O ficer’s subjective reasoning froma contractor’s

wor ds or actions of anintention not torender the prom sed perfornmance

isnot legally sufficient. Fairfield Scientific Corp., supra. (Board

must be satisfied objectively that the actions were manifestedina
manner suscepti bl e of only one reasonabl e interpretationthat the
contractor unequivocally intended not toperform. Further, thereis

no anti ci patory breach where the professedinability to performcan be
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overconme and the contractor expresses a willingness to continue
performance. Manhattan Lighting- Equi pnent Co., ASBCA No. 5113, 60-1
BCA 2646. This Board, simlarly, has recogni zed t hat t he standard for

reviewof adefault term nationis “an objective one”. The Driggs

Corp., MSBCA 1775, 5 MSBCA 397(1996) at page 27.
Based on application of the above | egal principlestotherecord
i nthese appeals we findthat the default term nati on was appropri ate.
Qur reviewof the specifics supporting the default termnation foll ows.
The default term nationis supported by matter i n Appellant’s
| etters dated: May 7, 1998; May 19, 1998; May 27, 1998; May 28, 1998;
June 2, 1998; and June 4, 1998. The statenents supporting default

term nation in each of these letters are di scussed bel ow.

1. May 7, 1998 Letter
Wth respect to the May 7, 1998 letter, Appellant states:

. the Departnent has fail ed to negoti ate an
equi t abl e change i n conpensation to of fset the
substantially increased costs associ ated with the
Departnment’s unil ateral nodifications. .
Unl ess significant funds are paidto PHP under
this Contract i nmedi ately, the Departnent nmay be
required to cancel the renewal option of the
Contract as of the begi nning of the newfiscal
year.
| n t he above quoted portion of the May 7, 1998 | etter, Appell ant
states that the Departnent may be required to “cancel” the renewal
option because of Departnent actions. Nothing containedinthisletter
can be interpreted as a cl ear and unequi vocal refusal to perform
However, athreat is definitelyinplied. |f the Departnent does not pay
Appel | ant significant funds (as an “equi t abl e change i n conpensati on”
to offset increased costs) the Appellant nmay not perform
May 19, 1998 lLetter

A paragraphinthe May 19, 1998 | etter fromAppel | ant provi des as
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foll ows:

As stated by officials of PHPto representatives
of the Departnent duringthe neeting on Tuesday,
May 12, the Departnment should not recomrend
renewal or extension of the contract unless the
Depart ment reaches a conpl et e agreenment or set -
tlement with PHP t hat resol ves al | out standi ng
di sputes and cl ai ms, and pays PHP increased
conpensation that is due and payable to PHP
because of unil ateral changes t hat were ordered
by t he Departnment and unil ateral m stakes t hat
have been made by the Departnent which have
resultedinasubstantial amount of unconpensated
heal t h care servi ces that have been provided to
i nmat es by PHP.

As withthe May 7, 1998 | etter, Appellant reasserts its position
that the State has taken acti ons which may relieve Appellant fromits
obligations. While the threat of non-performance is clearly made
Appel | ant stops short of actually statingthat it will stop performng
beforeits | egal position has been uphel d t hrough t he di sputes process.

May 27, 1998 lLetter

In the May 27, 1998 letter Appellant states:

In the event that the Board of Public Wrks
approves a renewal of the contract includingits
reformati on and provi si ons maki ng PHP whol e f or
past services andto the extent | egally required,
PHPintends tofulfill its obligations duringthe
renewal period and will performthe contract
during the renewal period. Before the Departnent
subm ts a recomendati on or request seeki ng Board
approval of the renewal, however, representatives
of PHP want to have a face-to-face neetingwth
of ficials of the Departnent to di scuss and nego-
ti at e changes and nodi ficati ons that shoul d be
made in the contract and resol ution of past
claims. PHPw || contact Secretary Stuart Sinms
to schedul e that nmeeting.

This letter clearly escalates the threat of anticipatory

repudi ati on cont ai ned i n the previ ous correspondence and i s cont ai ned
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inaresponsetothe Procurenment O ficer’s invitation of May 22, 1998
t o show cause why Appel | ant’ s Contract shoul d not be term nated for
defaul t.
May 28, 1998 Letter
In the May 28, 1998 letter Appell ant states:

As previously stated i n numerous neetings andin
correspondence to the Departnment, PHP has no
intentiontounilaterally rescindthe contract;
nor does PHPintend tounilaterally stop perform
ing the contract. Indeed, in response tothe
neeting wi th t he Departnent on May 12t" PHP gave
assurances to t he Departnent of the continued
servi ces that the Departnent requested fol | owi ng
PHP s |l etter of May 6t" and May 7. I n addition,
PHP, pursuant toits obligations under the con-
tract, will continueto provide servicestothe
Depart ment unl ess the Board of Public Wrks does
not extend the renewal option for the fiscal year
1999.

This letter indicatesthat it is part of Appellant’s responseto
t he Procurenent Oficer’s letter of May 22, 1998 inviting Appellant to
show cause why its Contract shoul d not be term nated for default.
However, the |l etter conditi onsperformance on Board of Public Works
approval of the option.

Inits June 2, 1998 | etter Appellant stated that “PHP Heal t hcare
remai ns conmtted to conpl eti ng our contract obligations.” However,
that letter al soindicates that Appel | ant does not believe that the
Depart ment has been acting in good faith to resol ve the disputes
bet ween the parties.

June 4, 1998 letter

The June 4, 1998 |l etter i s over sixteen pagesinlength. It is
addressed to the Departnent’s Secretary. The first paragraph thereof
provi des as foll ows:

This | etter responds to your request that PHP
execut e an unnodi fi ed renewal of the Contract by
today. As we indicatedto you duringthe phone
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conference, neither the state nor PHP i s well
served by this ultimtum Renewal of the Con-
tract requires a neeting of the m nds of the
parti es. Because the Departnent has refusedto
negotiate in good faith nodifications to the
Contract, this has not occurred. PHP has no way
of knowi ng: (i) whether the Departnent intends to
repudi ate its responsibilities for the renewal by
i ts ongoi ng conduct and (ii) what if any ot her
changes or nodifications the Departnent intends
for the Contract renewal period that it has
offered to conpeting offerors but not to PHP.

We find that a fair reading of the June 4, 1998 letter to the
Departnent constitutes grounds toterm nate for anticipatory repudi a-
tion; i.e. it fairly states that Appellant will not performinthe
FY' 1999 opti on year unl ess the Departnent agrees to settleits clains
on Appellant’s terns. On pages 10 and 11 of the letter the foll ow ng

i s stated:

PHP suggests that there are two approaches to
reach a settl enment of the renewal and out - st and-
ing clains.

First, the parties could agree to renew the
Contract taking into account current pricing
changes whi ch refl ect t he changes adopted by the
Departnent and of fered as nodifications tothe
Contract subject to approval by the Board of
Public Works. For PHPto be willing to proceed
with this option, a realistic financial
settl ement of the outstandingclainsis needed
whi ch refl ects a substanti al di scount fromthe
anounts set forth in this letter.

Second, the parties coul d agree to nutual |l y non-
renewt he contract on the grounds that the re-
newal optionis void, providedthat i), PHP gives
tenporary assistance to transition to a new
contractor, ii) the Departnment addresses PHP
clainms as set forth in this letter within 45
days, iii) the Departnent agrees not to take
adverse acti ons agai nst PHP during the transi -
tion, andiv) the Departnent agrees to substanti -
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ate adm nistrative efforts set forthin this
letter.

These threats that the clains (exceeding 9 mllion dollars) nust
be settled to Appellant’ s sati sfactioninorder for Appellant to have
any obligations to performduring FY' 1999 clearly riseto the |l evel of
an anticipatory breach. Theletter al so sets forth throughout several
pages nmany adm ni strati ve and managenent condi ti ons Appel | ant woul d
i nsi st upon being inplenented or adopted by the Departnment as a
condi tion for Appellant’s continued performance and addi ti onal renewal
costs asrelatedtoits clains that exceed4.7mlliondollars. This
| etter al one, and certainly conbined with statenments set forthin
previous | etters as set forth above, provi de objective grounds upon
which a default term nation could be based.

Based on t he above we find that the Procurenent O ficer and Agency
Head properly and reasonably determ ned t hat Appel | ant was i n def aul t
for an anticipatory breach of the Contract, because Appel | ant woul d not
have performed wi t hout t he Depart nent agreeing to various conditions
and payi ng various cl ai ns that Appel | ant had no | egal right toinsist
upon as a condition for performance i nthe FY' 1999 opti on year. The
Board al so fi nds t hat Appel | ant never cured such breach. The Board
further finds that the State is not required to send an option for
renewal to the Board of Public Wrks for approval with matter contai ned
therein that a contractor has nointentionof performnginorder to
preserve the right of the State to term nate the contractor for

defaul t.

D. Price Change and Counter-Ofer Argunent

I n our final decisionin MSBCA 2159 we have rej ected Appel lant’ s
argument that the change containedinthe Modificationtoreflect the
agreenent of the parties that Appellant was only entitled to sone
fifteen mllion annually as approved by t he Board of Public Works

rat her than twel ve ti nes t hat anount precl uded exerci se of the renewal
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option. W reaffirmour decision in MSBCA 2159 herein.

W al so findthat the Departnent’ s insistence that Appel | ant sign
the Modi ficationto confirmthat it woul d performthe Contract during
t he opti on year did not anount to a counter-offer. Thefactsinthis

case can be di stingui shed fromthoseinlLear Sigler, Inc., supra. In

Lear Sigler, the contracting officer i ssued a nodification purporting
t 0 exerci se an extensi on of the contract termwhi ch contai ned a fundi ng
contingency not inthe original contract. The Arnmed Servi ces Board of
Contract Appeal s hel d that the nodi ficati on was not in accordance with
the exercise of the option contained in the original contract.
However, the Modificationintheinstant appeal does not inperm ssibly
containterns that differ fromthoseinthe Contract, and t hus di d not
anount to a counter-offer that relieved Appel |l ant fromperform ng
during the renewal period.

Accordingly, the appeal s are denied. This decision, however
consistent wthDriggs Corp. v. MDAviationAdm, 348 Ml. 389(1998), is

an interlocutory deci si on pendi ng resol ution of any i ssues of damages

resulting fromthe Board' s determ nati on herein that the Departnent has

nmet its burden of proof to denonstrate that the term nation for default

of Appellant’s Contract was reasonabl e and i n accordance with | egal

requi rements. Upon recei pt of this decisioncounsel areto contact the

Board to schedule a conference to discuss any issue of damages.
So Ordered, this day of 2001.

Dat ed:

Robert B. Harrison |11
Board Menber

| concur:
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Randol ph B. Rosencrantz
Chai r man

| certify that the foregoingis atrue copy of the Maryland State
Board of Contract Appeal s interlocutory decisionin MSBCA 2080, 2130 &
2173, appeal s of PHP Heal t hcare Cor porati on under DPS&CS Cont ract No.
96034.

Dat ed:

Mary F. Priscilla
Recor der
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