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Opi ni on by Board Menber St eel

This matter cones before the Board on the notion of Respondent
Maryl and Transportation Authority (Authority, MTA) for summary
di sposi ti on based on Appellant Cherry Hi Il Construction’s (Cherry Hll)
failureto provide notice of claimtothe Authority wi thin 30 days of when
t he basis of the claimeither was known or shoul d have been known. A
noti ons heari ng was schedul ed for Decenber 8, 1998; on t he eveni ng of
Decenber 7, 1998 t hi s Board recei ved and accepted for filing an am cus
brief regarding the notion fromthe Maryl and Hi ghway Contractor’s

Associ ati on. Respondent was allowed tinme to respond to the am cus bri ef,



and, at a hearing on January 11, 1999, followi ng a proffer, whil e not
di sputing that notice appeared del ayed, the Appellant was permttedto
present evidenceinmtigationof itsfailuretofiletinely noticeof its
claimwithrespect tothedrilling associatedwithw ck draininstallation
on a MITA constructi on project.

Fi ndi ngs of Fact

1. Prior to Cctober 1, 1996, State Fin. &Proc. Code Ann. 815- 217(Db)
provi ded that a contract clai mshall be submtted withinthetine
requi red under regul ati ons adopted by the primary procurenent unit
responsi ble for the procurenment.!?

2. The Boar d of Public Wrks has promnul gat ed regul ati ons pursuant to
that statutory authority?regarding the filing of clains, ineffect
in 1995 as foll ows:

COVAR 21.10.04.02 Filing of Claimby Contractor.

A. Unless a |l esser period is prescribed by | aw or by
contract, acontractor shall fileawittennnotice of a
claimrelating to a contract with the appropriate
procurenment officer within 30 days after the basis for

t he cl ai mi s known or shoul d have been known, whi chever
is earlier.

B. Cont enporaneously with or within 30 days of the filing
of anoticeof aclaim but nolater than the date that
final paynment is made, a contractor shall submt the
claimto the appropriate procurenent officer.3The claim

The applicable statutes and regul ations are those in effect in

August, 1995 at the tinme the Appellant entered into its contract with

the State.

2For a discussion of the scope of the authority of the Board of
Public Works to issue procurenment regul ations, see Maryl and State
Police v. Warwi ck, 330 Md. 474 (1993) at pp. 480-482.

SEffective October 6, 1997, the followi ng | anguage was added to
t hi s paragraph: “On conditions the procurenent officer considers

satisfactory to the unit, the procurenment officer may extend the tinme

in which a contractor, after tinmely submtting a notice of claim
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3.

4.

5.

shall be in witing and shall contain:

(1) An expl anation of theclaim includingreferenceto
all contract provisions upon which it is based,

(2) The anmount of the claim

(3) The facts upon which the claimis based,;

(4) Al pertinent data and correspondence that the
contractor relies upon to substantiate the claim and
(5) Acertificationby asenior official, officer, or
general partner of the contractor or the subcontractor,

as applicable, that, to the best of the person's
know edge and belief, the claimis made i n good faith,
supporting data are accurate and conpl ete, and the
anmount requested accurately reflects the contract
adj ust nent for which the person bel i eves t he procurenent
agency is liable.

C. Anotice of claimor aclaimthat is not filed within
the time prescribed in Regulation .02 of this chapter
shal | be dism ssed. (Enphasis supplied.)

D. Each procurenent contract shall provide notice of the
time requirements of this regulation.

Pursuant to the regulation, G P. 5.14(a) of the Cherry Hi ll/MITA
contract provides,

The Contractor shall fileawitten notice of claimfor
extension of tinme, equitable adjustnment, extra
conpensati on, damages, or any ot her matter (whether under
or relating to this Contract) with the procurenment
of ficer within 30 days after the basis for theclaimis
known or should have been known, whichever is earlier.

Tracking COVAR, G P. 5.14(d) of the contract further provides,

A notice of claimor aclaimthat is not filed within
the prescribed tine shall be dism ssed. (Enmphasis
supplied.)

The Boar d of Public Wrks al so has pronul gat ed nandat ory provi si ons

must submt a contract claimunder a procurenent contract for
construction. An exanple of when a procurenent officer may grant an
extension includes situations in which the procurement officer finds
t hat a contenporaneous or tinely cost quantification follow ng the
filing of the notice of claimis inpossible or inpractical.”
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whi ch nust be included in State construction contracts, including
the follow ng regarding Differing Site Condition provisions:
COVAR 21.07.02.05 Differing Site Conditions.

* * *

"(1) The Contractor shall promptly, and before such
condi tions are di sturbed, notify the procurenent officer
in witing of: (1) subsurface or |atent physical
conditions at thesitedifferingmterially fromthose
indicated in this contract, or (2) unknown physi cal
condi tions at the site of an unusual nature, differing
materially from those ordinarily encountered and
general | y recogni zed as i nhering i nwork of the character
provided for inthis contract. The procurenent officer
shal | pronptly investigate the conditions, and if he
finds that such conditions domaterially so differ and
cause an i ncrease or decrease inthe Contractor's cost
of, or thetinmerequired for, performance of any part of
t he wor k under this contract, whet her or not changed as
a result of such conditions, an equitabl e adj ust ment
shall be made and the contract nodified in witing
accordingly.

"(2) No clai mof the Contractor under this clause shall
be al | owed unl ess t he Contractor has given the notice
required in (1) above; provided, however, the tine
prescribed therefor may be extended by the State.

“(3) No claim by the Contractor for an equitable
adj ust ment hereunder shall be allowed if asserted after
final paynent under this contract.”

General Provision 4.05(a)(1) of the contract provides,

The Contractor shall pronptly, and before such conditions
are di sturbed, notify the procurenent officer inwiting
of : (1) Subsurface or | atent physical conditions at the
sitedifferingmaterially fromthoseindicatedinthis
Contr act.

On August 3, 1995, Cherry Hill entered into a contract with the
Aut hority for construction of the north approach to the Francis
Scott Key Bridge.



On Sept enmber 29, 1995, Cherry Hill enteredinto acontract with
Ni | ex Corporation (Nilex) to performw ck installationwork onthe
construction of the North Approach to the Francis Scott Key Bri dge.
Wien an owner wi shes to consolidate or i ncrease the earth settl ement
of an area, before a large structure is built, an optionisto
install wick drainsonagridpatternover theentireareathat is
goi ng to be consol i dated, so as to consol i date t he area nore qui ckly
t han natural settl ement woul d acconplish. By utilizingthe w ck
drains, the owner is ableto decrease the settlenent tine sothat
t he proj ect can be conducted nore qui ckly without thewait time
required i f natural consolidation nmust occur. For exanple, with
w ck drains, it m ght take four nonths to consol i dat e what woul d
take four years if only natural consolidationwere reliedupon. The
drains in this case consisted of a type R geotextile made of
pol ypr opyl ene wrapped around an extruded core also made of
pol ypr opyl ene, which constitutes the wi ck. Using force, the wi ck
drainisinstalledverticallyintothe ground, inthis caseto 90
feet, soas toreach, through any overburden soil which m ght be
filledw th debris, asoft conpressi ble soil the consi stency of
t oot hpaste. By placing the wick drains onagridpattern through an
entiresite, water i s given an escape route fromthe soil, and the
ground can sink or settle. Inthis case, the ground settl ed as nuch
as two feet.

The wi ck drains are installed utilizing specialized equipnment.
Usi ng t he wei ght of an excavator, the wicks are drivenintothe
ground using alead, withinwhichis anmandrel, asteel casing 2"
by 5", which contains the drain. Thisis drivenintothe ground
usi ng sheer force. At theendof thedrainw thinthe mandrel is
an anchor plate which protectsthedrainasit isforcedintothe

ground, and then the plate attached tothe drainis left at the



10.

11.

bott omof the hole, and the mandrel casingis extracted, |eaving,
for exanple, 90 feet of wick drainin place. Upon conpletionof the
installation of thew ck drains, apre-|load such as gravel can be
pl aced on t he surface addi ng wei ght to the systemso as t o squeeze

wat er nore qui ckly fromthe cl ay and t hrough t he wi ck drai ns. Water

foll ows the escape route out of the dense clay or soil, and
settlement of the soil is acconplished.
Frequently, and particularly where as here the drilling is

anticipatedtobedifficult as aresult of concrete and sl ag debri s
(this siteusedto belongto BethlehemSteel), the holes through
which thewi ck drains areinstalledare predrilled, rather than
relying solely onthe force of the mandrel hol di ng t he wi ck drain
to penetrate the soil. On Novenber 22, 1995, Nilex enteredinto a
subcontract wth Syracuse Expl orati on Conpany (Syracuse) for this
drilling associatedwiththe w ck draininstallationwork. Section
13.2 of the Ni |l ex- Syracuse contract essentially adopts the notice
requi rements of the prinme contract. The subcontract al so provi des
anoticerequirement for additional services or material s furni shed.
Section 8.4 requires notice of clai mw thin seven days of providi ng
services or materials and awitten conpil ation of charges no | ater
than the fifteenth day of the cal endar nonth follow ng such
provision. Article One of the Cherry Hill - Ni|ex subcontract
essentially adopts the notice requirenments of the prinme cont
The contract specificationonw ck draininstallationparticularly
contenpl ated t he potential for rearrangi ng or del eti ng wi ck drains
upon request. SP 5-1.04 provides ipart:

. The Engi neer may vary t he dept hs, spaci ng, or the
nunmber of wicks to beinstalled, and may revi se t he pl an
limts for this work as necessary .... |If obstructions
are encount ered t hat cannot be penetrated by the drain
installation equi pment, the Contractor shall notify the

6
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12.

13.

14.

Engi neer and, under his inspection, shall attenpt to
install analternate drainw thina 1-foot radius of the
ori gi nal designlocation. If, after two attenpts, the
al ternate drai n cannot be installed, thelocation shall
be del eted or further noved as directed by t he Engi neer

There i s no evidence that Cherry Hill or its subcontractors ever
requested a del etion or rearrangenent of w ck drains that was
refused.
The scope of work for the prime contract between Cherry Hill
Construction andthe State indicates that drillingthrough steel
obstructi ons was not part of the bid. The scope of work states:
"Thi s proposal has al | owances for drilling[through] material s t hat
i ncl ude concrete w thout steel, cobbl es, sands, gravel s, wood, sl ag
and asphalt. Any materi al s t hat we deemto be an obstruction w ||
facilitate an additional fee for drilling such obstructions.
Obstructi ons would include steel, concrete with steel, pipes,
excessi ve amounts of rock, etc..." Syracuse Presi dent Jay Del i ne
testifiedthat he antici pated encountering steel whiledrilling and
specifically excluded it fromthe scope of his bid price of $15 per
hol e.
Under its contract with Nil ex, Syracuse engaged indrillingthe
hol es necessary for theinstallation of wick drainsintothe soil
from Novenmber of 1995 to June of 1996.
The Authority' s Daily Constructi on Reports and sone i nspector's
daily l ogs identify weat her conditions, | abor, equi pnent, whet her
equi pnment isidle, | ocations of work, general comrents about the
wor k bei ng prosecut ed and the | i near feet of wi ck drains install ed.
The Aut hority has no cont enpor aneous records of its own as t o what
i f any steel (as opposedto slag) was encountered, hownany holes it
was encountered in, the exact | ocati on of the hol es, the procedure

undertaken to get t he equi pnment repaired and t he avail ability of



15.

16.

17.

addi ti onal manpower and/ or equi pnent to nove along the drilling
oper ati ons*.

The Authority did receive copies of thedaily reports of Syracuse
and Nilex. Syracuse's daily reports identify nunber of hol es
drilled, drillingtinme, ageneral note on material s encountered and
a fewgeneral notes about the job. Syracuse did not record 1) what
mat eri al s were encount ered i n whi ch hol es and at what dept hs and 2)
where refusals if any were encountered. Upon notice of a claim
however, MITA coul d have ordered that such records be kept or
i nvestigation could have been conducted by the Authority.

On February 5, 1996, Syracuse sent aletter to Nl ex indicatingthat
it woul d be charging Nilex an obstructiondrillingrate for having
encount ered steel, whichletter was intended to put Nl ex on notice
of the problem pursuant to the notice provision of the
Ni | ex/ Syracuse contract.

On February 9, 1996, Syracuse billed Ni | ex $38, 000 f or obstruction
drilling and $1800 for drill bits. In a meno dated February 27,
1996, Nilex responded in part as foll ows:

The second area t hat we are presently addressingisthe
152 hours @$250. 00/ hour for obstructiondrilling and the
4drill bits @$450.00. The funds for these itens are not
part of our normal billingto Cherry Hi Il Construction.
Ni | ex and Syracuse Explorati on are required by the terns
of our contract and subcontract to submt a claimfor
addi ti onal conpensation for these costs based onaclaim
and ultimately a change order for these costs. In
additiontothese costs Nil ex has endured a si gnificant

“MITA argues inter alia that because of the delay in receipt of
notice it did not have the opportunity to verify, for exanple, that

1) steel was encountered, or 2) that drilling breakdowns were not due
to faulty equi pnment. For the purpose of this decision on the notion,
where we nmust resolve all inferences in favor of the party opposing

the notion, we accept the prem se that any delay was caused by the
presence of steel in the materials through which Syracuse had to
drill.



anount of downtinme that will becone part of this claim
John Pet erson and/ or Ri chard Cahoon wi |l be contacting
you in the next few days to gather the required
informationin order that we may conmence prepar ati on of
this claimfor additional costs.

On March 16, 1996, Nilex's Daily Construction Report states with
regard to the i npact of Syracuse's | ack of progress on Nil ex,
"[ Syracuse] ha[s] been informed that we are going to be back
charging them [since t]his has caused our operation to incur
addi ti onal cost and to be sl owed consi derably.” Thus, on March 18,
1996, Nilex wrote Syracuse and stated: "Your present rate of
production is unacceptabl e, you are preventing N | ex frominstalling
the required wick drain per the contract. You are giving us no
choi ce but to put youon notice that the costs Nilex and ultimately
Cherry Hill are presently incurringw |l be back charged agai nst
Syracuse Exploration.” Onthe sane day, Syracuse wote N | ex about
a change in conditions.

On March 21, 1996, Nil ex' Daily Construction Report states in part:

"I informed [Cherry Hill’ s Assi stant Project Manger] of the extras
bei ng subm tted to us by our drilling subcontractor, and the i npact
t hey have had on Nil ex. | informed hi mthat we woul d be conpilinga

cl ai mof our own based on their submtted extras, and the i npact

t hat these probl ens have caused Ni | ex. He i nforned ne t hat we need
to get our claimtogether and submt it as soon as possible.”
Inlate April, the Authority was contacted by Cherry Hi || about

| ooking into the deletion of a small fraction of wi ck drains at

Stations 1677-709. On May 1, 1996, one of the Authority's
geot echni cal consultants informed Cherry Hill that certainw ck

drains in this area could be del eted.

On April 15, 1996, Syracuse billed Nilex $8,375 for obstruction
drilling. On May 16, 1996, Syracuse wote a demand |l etter to Ni | ex



for its obstructiondrilling charges and copied Cherry H |l on that
correspondence. On June 18, 1996, Syracuse billed N | ex $27, 875 f or
addi tional obstructiondrilling and $1350 for threedrill bits. On
t he same day, Cherry Hil|l signed acertificate of conpletionwth
respect to this job.

22. OnJuly 10, 1996, Nilex sent its witten notice of claimto Cherry
Hll; that letter was stanped received on July 11, 1996.

23. OnJuly 11, 1996, Syracuse w ot e anot her dermand l etter to Nil ex for
its obstructiondrilling charges and copied bothits attorneys and
Cherry Hill. Theletter noted, "I amalsoinreceipt of your |etter
dated today to Cherry H Il Constructioninregards to your intent to
fileclaim | was told this was going to be done several nonths
before this, not alnmpst a nonth after the conpletion of the work."

24. Inaletter dated July 15, 1996 and received on July 19, Cherry
H 1l submtted a notice of claimon N |ex's behalf tothe MITA. The
claimitself, which allegeddifferingsite conditions, was submtted
on August 8, 1996 and received on August 9.

25. N lex contended that Syracuse's failureto progressinpredrilling
t he hol es whi ch Ni | ex needed to wi ck, put N | ex on standby. The MITA
Procurenment Officer ultimtely denied
the cl ai mon the grounds that it was untinely and t hat t here was no
differing site condition.

Decision
Al t hough not specifically provided for under the Adm nistrative

Procedure Act, this Board, since it is charged with the inform

expedi tious and i nexpensi ve resol uti on of appeal s®, is willingto hear and

deci de notions to di sm ss or for summary di sposition. The noving party

Section 15-210, Division |1, State Finance and Procurenent
Article; See_lntercounty Construction Corporation, MOT 1036, 1 MSBCA
11 (1982); Dasi Industries, Inc., MSBCA 1112, 1 MSBCA 149 (1983).
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must denonstrate the absence of a genuine issue of material fact,
Mercantile Club, Inc. v. Scheer, 102 Md. App. 757 (1995). Further, in
maki ng i ts determ nation, the Board nust exam ne the record as a whol e,

withall conflictingevidence andall legitimte inferences raised by the
evi dence resolved in favor of the party agai nst whomthe notion is
directed (inthisinstance, the Appellant). Honaker v. WC &A N Mller
Dev. Co., 285 Md. 216 (1977); Deliav. Berkey, 41 Md. App. 47 (1978),
Affd. 287 M. 302 (1980).

Inits motionto dismss, the Respondent argues that Nil ex's meno

dat ed February 27, 1996 notifies Syracuse of itsintent tofileaclaim
bot h for Syracuse's drilling operations and Nil ex's downtine. Thi s neno
evi dences t hat the subcontractor was aware on February 27, 1996 of the
basis for its claim and thus provides the basis for Cherry H Il tofile
a notice of claim The recordis also clear that by March 21, 1996,
Cherry H Il was directly aware of the basis for claim See Fi ndi ng of
Fact 19. At the nost, Nilex, through the general contractor Cherry H I,
had thirty days fromthis dateto submt awitten notice of claimtothe
procurenment officer. However such a witten notice of clai mwas not
received by the Authority until July 19, 1996 -- approxinmately 143
days after Ni |l ex’ menorandumof February 27, 1996 t o Syracuse di scussi ng
a claimfor additional costs. Thus, Respondent argues, the notice of claim
was untimely.

Appel | ant has not di sputed the essential facts as to when Appel | ant
knew or shoul d have known of the basis for its claimas set forthinthe
Fi ndi ngs of Fact, above. Rather, it argues that t he Respondent was not
prejudi ced by the failure of Cherry Hill togivethe State notice w thin
30 days of the di scovery of the conditions whichgaverisetothe claim
and t hat therefore, the requi renent set out by t he Board of Public Wrks
shoul d be wai ved. We declinedto holdafull hearingonthe nerits,

and i nstead permttedthe Appel |l ant to present evidence it believed would
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mtigatethefailuretofiletinely notice. This Board, inthe face of the
undi sputed evidence astotimng of the notice, agrees wi th Respondent
that theclaimfiledinthis casewas untinely for the reasons set forth
bel ow, and t hat the al |l egati on of “no prejudi ce” does not excuse Cherry
Hill s obligation to file tinmely notice.

Whet her untinmel ynotice of claimdeprives this Board of “jurisdiction”
t o hear t he appeal or whether “untineliness” is afactual defense which
may be i nt er posed by t he Respondent was of consi derableinterest to all
parties inthis case. Thus, what rmust obtain upon a findingthat the
clai mwas untinmely is di sputed by Appel Il ant, and t he Maryl and Hi ghway

Contractor’s Association which filed an am cus brief.58

Appellant’s No Prejudi ce/ Wi ver ar gunent

Appel | ant argues that the delay in the notice of claimdid not
“prejudice” the Respondent, and thus, conpliance with the notice
requi rements of COVAR 21. 10. 14. 02A and C shoul d be wai ved where, as it
asserts, Respondent was not prejudiced by the delay inthe filing of
noti ce of claim The maj or conponent of prejudi ce al | eged by Respondent,
Cherry Hi Il avers, was that “if given atinmely notice of claim the
Aut hority woul d have had t he opportunity tomtigate or elim nate any
al | eged | oss by t he rearrangenent or del eti on of wi ck drains.” Appell ant
provi ded expert testinony at the hearingthat it was unsound engi neeri ng

practi ce to change t he spaci ng of the wi ck drai ns during the course of the

°Thi s Board accepted for filing an amicus brief filed on the eve
of the notions hearing. However, the Board takes this opportunity to
state that if an am cus curiae wishes to file a brief in an appeal
before this Board, it should contact the parties or the Board to
determ ne what trial/briefing schedule is in place so that an am cus
brief can be filed within the notions briefing schedule so that there
is appropriately anple tinme for any opponent of that brief to file a
response thereto before the initial notion is schedul ed for hearing.
In the future, if this courtesy is not afforded the parties to the
appeal, an ami cus brief nmay not be accepted for filing.

12



project dueto concern for differential settlenent, that reduction of the
nunber of w ck drains woul dincreasethetinmefor settlenent andthus the
expense tothe State, and that the installation shoul d have proceeded i n
accordance with the ori gi nal design. Appellant further asserts that when
notifiedearlier of drillingdifficulties, Respondent di d not conduct any
meani ngf ul i nvestigati on.

Thus, Appel |l ant argues, since there was no actual prejudi ce shown
resulting fromthe delay in filing of the notice until the work was
conpl eted, the requirenment that the notice should be filed w thin 30 days
of when the contractor knewor shoul d have known of the basis of its claim
shoul d be wai ved or excused. Finally, Cherry Hill maintains that the
State has the burden of proof to prove prejudice.

Respondent argues that it is clear that the Authority was prejudiced
by the l ack of tinmely notice of claim By withholdingits notice of claim
tothe Authority for at | east 143 days and until well after the job was
conpl eted, the contractor succeeded i n defeating at | east two goal s of
such a notice provision: 1) to give the governnental body t he opportunity
t o conduct a cont enpor aneous i nvestigation of the basis of the articul ated
claim(i.e., for exanpl e, whet her the obstructiondrillingrate was due
to encountering steel, or dueto faulty equi pnment, both of which issues
weretheinitial responsibility of the contractor, not the Respondent) and
2) to givethe governnental body the opportunity tonmtigate any all eged
| oss. Further, the Respondent states, whenit was notifiedthat steel
was encounteredinasnall portion’ (at Stations 1677-79) of theareato
be drained, the State adjusted the nunber of drains to be installed.

Federal Boards, and this Board prior to the 1989 anmendnents to
governi ng regul ati ons, have been willing to waive conpliance with

particul ar contract notice requirenents where the | anguage adm ts of

This area, according to counsel, was no larger than the Board's
hearing room
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wai ver and t he | ack of noti ce does not prejudicethe Governnent8 Asthis
Board stated i nCorman ConstructionInc., MSBCA No. 1254, 3 MSBCA 1206
(1989),

The Gover nnent can be prejudi ced by | ack of notice in either of
two ways: “[T]hefirst isintheinvestigation and defense of
claims and the second is in the consideration of a viable

alternative to the course of action actually taken.” MM
Sundt Construction Co., ASBCA No. 17475, 74-1 BCA 110, 627 at
50, 425.

Appel | ant addressed t he second of these avenues, but did not satisfythe
Boardwith regard to the prejudi ce attaching to Respondent withregardto
i nvestigation and defense of clains.

The Board finds that taki ng the evidenceinthelight nost favorable
to Appel | ant, the party agai nst whomt he notionis brought, the unrebutted
evi dence shows that the State was not in fact on notice that the
contractor intended to file acl ai mcovering matters whi ch woul d nornal | y
be the responsibility of the contractor. Wilethe State may or may not
have ulti mately changed the spacing of the wick drains had it been
notified of the claimwhenit was known to Cherry Hill, it was at the
| east deprived of the opportunity toinvestigate those costs | ater clai nmed
for damage to equi pment, and tinme delays resulting fromincreased
difficulty and “differing site conditions” encountered duringthe job.
Thus, whil e the State may have known t hat t he cont ract or was encount eri ng
difficulties for which the contractor was responsi bl e under the contract,
it did not know that the Contractor intended to shift the financi al
responsibility for thosedifficultiestothe State throughthe clains
process, and t he St ate was precl uded, by the delay inthe notice, from
verifying the underlying basis for the costs | ater chargedto the State.

Appel | ant relies upon the deci sion of the Veteran’s Adm ni stration

8See di scussi on of Sinpson Construction Co., VABCA No. 3176, 91-

1 BCA 123,630 at 118,392, infra.
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Board of Contract Appeal s i nSi npson GConstruction Co., VABCA No. 3176, 92-1
BCA 123, 630 (1990), a case in which the Contractor failedto give proper
notice of achangeinsiteconditions asrequiredbytheDifferingSite
Condi ti ons cl ause, Federal Acquisition Regul ations [ FAR 52.236-2(a)(1),
and t he Gover nnent argued t hat t he case shoul d t heref ore be di sm ssed.

The VA Board found the actual site conditions differed materially from
those representedinthe contract, but that even wherethereis aconplete
failure of notice, Appel |l ant was not precl uded fromrecovering. The Board
stated that “failure of notice serves as a defense to such a clai monly
if the Governnment can prove that it was prejudi ced by the failure of

notice”.® The VABoard, citingEdward R Marden Corporation, VABCA- 1833,

85-2 BCA 118, 083; and Shunmat e Constructors, Inc., VABCA-2772, 90-3 BCA
122, 946, concl uded that Appellant’ s failure of notice woul d not precl ude

recovery for an ot herwi se proper claim sincethefailure of noticeis a
defense only if the Gover nnent can prove that it was prejudi ced by t he
failure of notice. The Board then found that t he governnent had fail ed
tocarryits burdenthat it was prejudiced by Appellant’s failure to give
notice of the differing site condition, and awarded an equitable
adj ustment to Appell ant.

Whil e this Board relies for gui dance on t he deci si ons of the Federal
Boards of Contract Appeal, we are not bound by those decisions as
precedent, particul arly where our statutes and regul ati ons di verge from
t hose containedinthe FARY, |f this were afederal case subject tothe

Maryl and House bill 1094, introduced February 23, 1999, would
excuse the strict construction contract 30-day notice of claimfiling
requi rement where the State cannot show any prejudice resulting from
the Contractor’s failure to file.

“The Federal Differing Site Conditions clause has been observed
to be practical, not punitive, allow ng the governnment to perform
its own investigation and take corrective neasures regarding the site
condition. Brechan Enterprises, Inc. v. United States, 12 C .Ct.
545(1987). The Governnment under the FAR has the burden of proof to
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FAR, we woul d | ook i n nore detail at whether or not the State had in fact
been prejudi ced; and absent such a showi ng, m ght well find that the
merits shoul d be addressed, and if properly supported, that an equitabl e
adj ust nrent was due the contractor eveninface of thefailuretofile
timely notice.* However, the Maryl and st at utes and regul ati ons do not
track those applicable to the federal government insofar as the FAR
does not require the dism ssal of aclaimfilednorethan 30 days after
the grounds for the claimbeconme apparent.

Thus, this Board finds that under the statute and regul ati ons as
applicabletothe contract at i ssue, the Governnent is not requiredto
showprejudice as aresult of thelate filing, and the failure of the
Contractor totinmely fileits claimis fatal. Whether or not thisis a
jurisdictional determ nation will be discussed further bel ow.

IVHCA' s Argunent as to Jurisdiction

In its Am cus Curiae brief, INHCA takes no position as to
whet her, under the statute or regulations, Cherry Hll"'s notice of claim
istinmely. MHCAnotes that “[t]he Contract Docunments, the regul ations

show that the failure of notice and the passage of time resulted in
its inability to investigate the work or costs associated with the
change. Such proof would require that the Governnment show that the
failure of notice and passage of tinme resulted in the government’s
inability to investigate the site to ascertain the extent of work or
conditions causing the extra work or to prove that the failure of
notice prevented the Contracting O ficer frommnim zing or avoiding
the extra expenses. Schnip Building Co. v. United States, 227 Ct.C .
148 (1981).

It is also noted that the differing site condition in
Si npson Construction involved the necessity to extend wall board a
short di stance beyond the height portrayed in the plans. The federal
governnment’ s best testinony of prejudice was that it could have saved
$110 if it had earlier known of the difference in height. 1In the
i nstant case, however, at issue is the quality of soil as much as 90
feet beneath a bridge entrance ranp, and a claimin the amount of

$289, 208. 08 pl us i nterest and costs.
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and the statute goonto say that, absent the requisite notice, theclaim
shoul d*? be di sm ssed.” However, MHCA expresses concern w th t he argunent

of Respondent that notice of aclaimis apredicateto the Board' s subject

matter jurisdiction, and suggests that the Board, in the past, has
consi dered | ack of notice as a def ense avai |l abl e t o Respondent rat her than
as a jurisdictional hurdle.

Thus, MHCA argues, nmking notice a jurisdictional bar is not
consistent with prior case lawof the Board, the jurisdictional enabling
provi si ons of the Procurenent Article, andthe stated purposes of the
General Procurenment Law.

The Am cus brief suggests that at i ssue hereis not ajurisdictional
question; that the Board has the authority to hear an appeal invol ving a
contract di spute “unl ess” a defense is interposed by the Respondent t hat
t he protest and/ or appeal were not tinmely filed. Thus, the Am cus argues,

the question is one of

fact, not jurisdiction. In support, Am cus submts for the Board’s
consideration, its prior decisions in a nunber of cases.

First, Amcus cites three early Board cases, Anerican Cooperage &
Steel Drum Inc., MSBCA No. 1050, 1 MSBCA 1 47 (1983); Mrtin G |nbach,
Inc., MDOT No. 1020, 1 MSBCA § 52 (1983); andCor man Constructionlnc.,
MSBCA No. 1254, 3 MSBCA 1206 (1989).

In Anerican Cooperage, the contractor agreed to purchase and renove

fromState H ghway Adm ni stration facilities 55-gallon steel paint druns.

Approxi mately 5, 400 druns wer e purchased, and fi nal paynent was nade by

2 91n fact, the regulations, and as of October 1, 1996, the
statute, both state that the claim“shall” be dism ssed, a vast
difference from“should”. Use of the word “shoul d” woul d have given
t he Agency and the Board discretion to determ ne whether mtigating
ci rcunst ances exi st which excuse or provide grounds for waiver of the
filing of the notice of claim “Shall” suggests no such discretion.
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the contractor tothe State i nthe amount of $31, 500 al nost a year after
the contract was entered into in March of 1979. Wthin a nonth, the
contractor was charged by t he Maryl and Departnent of Natural Resources for
dunpi ng hazardous material s (the druns), and ordered to cl ean up t he area
wher e t he druns had been dunped. In October 1980, the contractor filed
suit in Superior Court for Baltinore City agai nst SHA cl ai m ng breach of
contract for failing to provide, as the contract contenpl ated, “cl ean”
drunms. That action was di sm ssed for the Contractor’s failure to exhaust
hi s admi ni strative renmedi es. The contractor i n August of 1981 filed a
cl ai mof breach of contract with the appropri ate procurenent officer,
whi ch was deni ed as untinely, and tinmely appeal was taken to t he Board.
SHA ar gued before this Board that the Contractor’s breach of contract
claimto the procurenment officer was untinely. The Board di sagreed,
noting that the only notice provisions inthe contract di d not enconpass
breach of contract clainms. No other regul ations or statutes appliedto
t he question of notice. Therefore, the Contractor was not held to a 30-
day noti ce requi renment, since no such requirenent affectingthe Contract
and applicable to a breach of contract clai mexisted at the tine the
contract was entered into.

In Martin G I nbach, Inc., the State arguedthat it was not |iable

for increased costs of installing gabions in 1978 to a uniformw dth
because Appell ant failed to give pronpt notice under adifferingsite
condition contract clause: “ . . . it shall betheresponsibility of the
contractor to pronptly notify the Engi neer of the existence of conditions
which he feels differ materially fromthose descri bed by the Pl ans and/ or
Specifications. . . .” The Board noted that pronpt noticeis inperative
indifferingsiteconditionsituations “inorder topermt the contracting
agency to observe the condi tions encountered and determ ne t he | east
expensi ve sol ution”, and that wi t hout such notice, the contracti ng agency
“woul d be unabl e to defend against aclaimor Iimt its liability”.

However, the Board found that such notice is not required where the
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State’s Engineer finds it necessary to hinself initiatethe changes, as

occurred i nlnbach, particularly sincethe existence of SHA survey data

enabl ed SHAt o determ ne accurately the addi ti onal excavation and fill

necessitated by the extrawork, andresultedinnoprejudicetothe State.

Finally, Corman dealt with the effect on a claimof the notice
requi renents of the contract’s changes cl ause when t he | ack of noti ce does
not prejudicethe State. This Board held that the | ack of notice did not
prejudicethe Stateinthe context of the Corman claim and therefore
wai ved t he notice requirenents of the underlying contract’s changes
cl ause. The noti ce provi sions at i ssue today were not ineffect at the
time the Corman contract was entered into.

There was no regul atory noti ce cl ause applicablein theAnerican
Cooper age contract?'!; contract clauses relied upon inCorman, and | nbach,
however, for exanple, requiringthat notice be “pronpt”, plainly all owed
for discretionintheir applicationonthe part of the Agency and t he
Board. In 1989, however, a change in the regulations (and | ater the
statute) governing the i nstant case renoved any di screti on enjoyed by t he
Agenci es and t he Board regardi ng di screti onary | anguage i n such contract
notice provisions. Prior tothe applicability of the 1989 Board of Public
Wor ks notice requirenments, the Board was not limted by a specific
regul at ory deadl i ne for subm ssi on of notice of clai mand was not nmandat ed
by COMAR 21. 10.04.02Cto dism ss a clai mfil ed nore than 30 days after the
basi s was known or shoul d have been known. The regul ati ons changed in
1989, and thereafter, the agenci es and thi s Board have not enjoyed t he
sane flexibility with regard to reviewof notice of clains not filed

wi t hi n 30 days of when t he Contract or knewor shoul d have known of its

I Tl here are no regulatory provisions addressing the tine
period for receipt and consideration of breach of contract clains.
Accordingly, Appellant’s claimis not barred by existing |aw or
regul ation.” Anerican Cooperage, Id. at p. 6.
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exi st ence.

Am cus therefore next cites a nore recent case for the proposition
that untinely notice is a defense and a factual question, not a
jurisdictional bar to pursuit of a Contractor’s claim Ofanos
Gontractors, Inc., MSBCA No. 1849, 5 MSBCA § 410 (1996). In O fanos, the
Appel | ant gave tinely notice of its claim but failedto docunent its
claimwi thin 30 days as was requi red by COVAR 21. 10.04. 02Bas it exi sted
at thetinme of O fanos’ contract. As the Board stated in findingthat the

failureto docunent the clai mw thin 30 days of noticingthe clai mwas
excusabl e, the Board stated:

Thus, where changed work results in a period of extended
performance and where t he actual costs for such changed wor k
and period of extended performance are not possible to
determne until after this work has been perforned, the notice
requi rements of COVAR 21. 10. 04. 02 and t he contract [ GP-5. 14]
are conpliedw th absent a statenent of danages or additi onal
costs as long as (1) the State is placed on notice of the
nat ure of the problemand that additional costs will result
therefrom (2) the basic el ements of such potential costs or
damages are stated; and (3) those costs are quantified as soon
as reasonably practicabl e and prior to final paynent. See,
Ri ce Corporation, MSBCA 1301, 2 MSBCA 1167(1987); (dyssey Con-
tracting Conpany, MSBCA 1617 and 1618, 4 MSBCA 1317(1992).

COVAR 21. 20.04. 02B presently reads:

B. Cont enpor aneously with or within 30 days of the filing of
a notice of aclaim but nolater than the date that final
paynent i s made, a contractor shall submt the claimtothe
appropriate procurenent officer. On conditions the procurenent
of fi cer considers satisfactory tothe unit, the procurenent
of ficer my extend thetime inwhichacontractor, after tinely
submtting a notice of claim nust submt a contract claim
under a procurenent contract for construction. An exanpl e of
when a procuremnment of ficer may grant an extension i ncl udes
situations in which the procurenment officer finds that a
cont enpor aneous or tinely cost quantificationfollow ngthe
filing of the notice of claimis inpossibleor inpractical. The
claimshall be in witing and shall contain:

(1) An expl anation of the claim includingreference
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to all contract provisions upon which it is based;
(2) The amount of the claim

(3) The facts upon which the claimis based,;

(4) Al pertinent data and correspondence t hat t he
contractor relies uponto substantiate theclaim
and

(5) Acertification by asenior official, officer,

or general partner of the contractor or the
subcontractor, as applicable, that, tothe best of

t he person’' s know edge and bel i ef, the cl ai mi s nade

in good faith, supporting data are accurate and
conplete, and the anpunt requested accurately
reflects the contract adjustnment for which the
person believes the procurenment agency is |iable.

This provisionis subject tothe same | anguage of Section C, that a
notice of claimor aclaimthat isnot filedwthinthetine prescribed
in Regul ation .02 of this chapter shall be di sm ssed. However, there
exi sts consi derably nore discretioninthe Board' s determ nati on of
whet her or not the claimitself is filed tinely. Unlike Section A
regarding the notice of claim SectionBstates that the clai mitself nust
be filed within 30 days of thefiling of the notice, but nolater thanthe
date of final paynent.?1?

Thus, untinmely noticeis sonetimes ajurisdictional issue, and
soneti nes a defense to a cl ai m dependi ng upon whi ch clause is controlling
-- the 30-day requirenment for filing notice of aclaimisjurisdictional;
docunment ati on of that claimis nore amatter of discretion onthe part of
t he Agency and t he Board, and therefore falls nore towards a defense to

a claim

Since October 1, 1996 the Procurenent officer has been given
aut hority (which the Board believes extends its authority as well, since
it isourresponsibilitytoreviewthe procurenent officer’s decisions)

2Under the current regulation, the Procurenent Officer may

extend the tinme within which the claimnust be docunented. See page
21, infra.
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toextendthetinme (solongastheinitial noticeistinely) withinwhich
Appel | ant can submt the full clai mw th supporting docunentation, such
as where quantificationis inpossibleor inpracticable. InOfanos, the
Board found that notice of claimwas tinely filed, and that the
docunent ati on of the cl ai mwas made wi thin a reasonabl e tinme after cost
guanti ficati on becane possi bl e:

Appel | ant acted with reasonabl e pronptness to determneits
costsresulting fromthe State requiring a Near Wi te Bl ast
standard t hroughout the course of the entire project.

Were t he Board to have found t hat docunentati on of the cl ai mwas not
wi thinareasonabletine, thenit would have | i kew se have been bound to
dismss Ofano's claim

Ami cus also citesAllied Contractors, Inc., MSBCA 1884, 5 MBBCA 1427

(1997) for the propositionthat an evidentiary hearing onthe nerits was

hel d af t er whi ch t he Board found that the contract requirenents for notice
as set forth in the Standard Specifications for Construction and
Materi al s, 1982, (the Red Book) were not net. Inthat case, the Appellant
strongly mai ntai ned pre-hearingthat tinmely notice as required by contract
provi si ons contai nedinthe 1982 Red Book and ti nel y cl ai mdocunent ati on
as required by statute had been gi ven. The Board t hus determ ned t hat a
factual dispute about a required notice i ssue existed. Appellant,
however, was unabl e t o docunent in the course of thelengthy hearingits
assertionthat atinely claimnotice of claimand cl ai mdocunent ati on had
been made. The i nstant appeal is distinguishableinthat here Appell ant
has not seriously proposed that tinely notice was gi ven, and has rat her
argued that the requirenent for tinely notice should be waived.

The Respondent i nterposes t he defense of sovereignimunity tothe
Am cus argunent, as discussed by the Board bel ow.

Sovereign | munity

Statute and Requl ati ons

This Board has the jurisdictionto determ netheissue of its own
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jurisdiction to proceed. Highfield Water Co. v. Washi ngton County
Sanitary Dist., 295 M. 410,414 (1983); Sullivan v. lnsurance
Comm ssi oner, 291 M. 277, 281 (1981).

The State enjoys immunity fromsuit, whet her or not the claimis

meritorious, except inthoseinstances whereit has specifically waived
its imunity as a matter of public policy. Departnment of Natural
Resources v, Wl sh, 308 Md. 54, 58, (1986); Calvert Associates Limted
Part nership v. Departnent of Enpl oynent and Soci al Services, 277 Ml. 372
(1976); Godwinv. County Commrs of St. Mary's Co., 256 Md. 326 (1970);
Dunne v. State, 162 Ml. 274, cert. deni ed, 287 U. S. 564 (1932); State of
Maryland v. Balto. & OR Co., 34 Md. 344 (1871), aff'd 88 U. S. 456
(1875). This is a policy question, in fact, whichis not within the

provi nce of the judiciary, nuch|ess an adm nistrative Board, to nodify,
but nust be specially wai ved by the Legi sl ature. See Katz v, WAshi ngt on
Subur ban Sanitary Conm n, 284 Md. 503, 507-8 (1979); Board of Trustees of
Howar d Community Coll ege v. John K. Ruff, Inc., 278 Md. 580, 590 (1976);
ARA Health Services. Inc. v. Departnent of Public Safety and Correcti onal
Services, 344 M. 85, 91 (1996).

Thi s sovereign immunity has been | egislatively waived, e.qg., M.
State Govt. Art. 812-104 (Supp. 1998) (torts); Mi. State Govt. Art. 8§ 12-

201 (Supp. 1998) (contracts), but only upon certai n conditions precedent.

I n order for asuit soundingintort to be brought agai nst the State,
[itigants nust submt “awitten claimtothe Treasurer or a desi gnee of
the Treasurer within 1 year after theinjury to person or property that
isthe basis of theclaim” M. State Gov't Code Ann. § 12-106(b) (1)
(1995). Failure to conply with this clai msubm ssion deadline is an
absolute bar to suit under the Maryland Tort Clainms Act. See, e.4d.
Si npson v. Moore, 323 Ml. 215, 228 (1991), andHaupt v. State, 340 Mi. 462,
470 (1995). The Court of Appeals has refused to create any judici al

exceptions tothe condition precedent tosuit, particularly wherethe

Legi slature itself has chosen not to provide any exceptions to the
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deadline for filing of theclaim S npsonv. More, 323 Md. 215, 224-25
(1991). % This cl ai mdeadl i ne applies despite the fact that the Statute
of Limtations for tortsisthree years. Ml. State Gov't Code Ann. 812-106
(1995).

Si nce the enact nent of the General Procurenent Law, Chapter 775, Acts

1980, this Board has had excl usive jurisdictionover nost protests and
contract clainsrelatingto State procurenents. Ml. State Fin. &Proc.
Code Ann. 815-211 (1995). However, that jurisdiction does not extend
beyond what has been expressly conferred uponit by the Legislature.
Uni versity of Maryland v. MFE | ncor por ated/ NCP Architects, | ncorporated,
345 Md. 86 (1997). This Board is quasi-judicial in nature, and only
derives its authority to hear and deci de appeal s under the General

Procur ement Lawand regul ati ons pronul gat ed t her eunder and consi st ent
therew th.

The 30-day ti me requirenment which was part of this contract was
based on the statutory and regul atory requi renents of Maryl and' s Gener al
Procurenment Law. At thetinme of this claim the General Assenbly has
requiredthat, "Aprotest or contract clai mshall be submtted withinthe
time required under regul ati ons adopted by the primary procurenent unit
responsi bl e for the procurenment.” Ml. State Fin. &Proc. Code Ann. 815-217
(1995). Regul ati ons adopt ed by the primary procurenent unit responsi bl e
for the procurenent (inthis case, at | east, the Board of Public Wrks)
at COVAR 21.10.04.02(A) states that “a contractor shall fileawitten
notice of aclaimw thin 30 days after the basis of claimis known or
shoul d have been known, whi chever is earlier”. COVAR 21.10.04.02(C) states
t hat such a notice of claimwhich®“isnot filedw thinthetime prescribed

. shall be di sm ssed.” (Enphasis supplied.) Thus, the Respondent
argues, the Board has no di scretionintheinstant case but to dismss the

¥l'n Sinpson v. Moore, supra, the exception sought by the
plaintiff was based on the argunent (as is Appellant’s here) that the
State was not prejudiced by the failure to tinely file the claim
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claimif it shouldfindthat the Appel |l ant knewor shoul d have known of
t he grounds for the claimat any time prior to 30 days before the MITA s
receipt of the claimon July 19, 1996.

The Board submts that what is at stake, in fact, is the
determ nation of “jurisdictional facts”. The Board has operated onthe
prem se that questions of tinmely filing of appeal s are jurisdictional in
that they arethreshold questions. If the questionof tinelyfilingis
rai sed by Respondent in an appropriate notion, and it is not
satisfactorily refuted by the Appellant (finding all inferences in
Appel lant’ s favor), then the Board has no jurisdictionto hear the nerits
of the claim However, if the Appellant asserts that it has in sone
fashion conplied with the notice provision, or, as here, that there exists
sone reason why it should be excused, the Board nmust hear at | east
sufficient evidencetoresol ve these questions, evenif an exhaustive
hearing on the nmerits of the claimis not held.

The Board’' s treatnment of bid protest appeals fil ed under COVAR
21.10.02isinstructive. Sinceits effective date of July 1, 1981, COVAR
21.10.02.03(B) has generally required that protests nust be submttedto
t he Procurenent O ficer within 7 days of when t he protester knewor shoul d
have known of the grounds of his protest, and that untinely protests shall
not be consi dered. Thus if a protest has not beentinely filedwththe
Procurement O ficer, the Board has no jurisdictionto hear the appeal.
Kennedy Tenporaries v. Conptroller, 57 Ml. App. 22 (1984). The Board has

found that protests not submttedinthistinme periodmnust be di sm ssed

for | ack of subject matter jurisdictionwthout regard to considerations
of lack of prejudicetothe State. See, Appeal of Ismart, MSBCA 1979, 5
MSBCA 1417 (1997) (dism ssing for | ack of jurisdiction a protest that was
one day |l ate).

Sinceits effective date of January 9, 1989, COVAR 21. 10. 04. 02 has
requi red that notice of contract clains shall be submtted wi thin 30 days

and t hat such cl ai ns shall be dism ssedif noticeis not recei ved w thin
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this tinme. Accordingly, contract clains for which notice was not submtted
duringtheregulatory tine periodareto be dismssedfor | ack of subject
matter jurisdiction without consideration of prejudice.

Li kewi se, thejurisdictionof the State and Federal Courtsislimted
—through statutes of limtations, diversity citizenship and nonetary
t hreshhol ds, for exanpl e —by statute, so that the Courts are precl uded
fromhearing and deci di ng i ssues of fact whichgotothe nerits of the
cl ai mbefore them However, courts areclearly willingto hear evidence
whi ch goes to the question of jurisdictionat anotions stage, before
taki ng the next step and addressing the nerits.

Appel | ant and t he Am cus argue t hat i ssues of tineliness shoul d be
treated as factual disputes which are to be resol ved by the Board. The
Boar d agrees that i ssues of tineliness present afactual di spute whichit
must resol ve. However, the Appel | ant expands its argunent to i ncl ude
whet her t he Board shoul d consider if the State was prejudiced by t he del ay
i n determ ni ng whet her or not it can address the nerits in a case where
t he Board has determ ned t hat notice was not tinely filed. This Board
af f orded t he Appel | ant an opportunity to present what ever evi dence and
argunent it wi shed to provi de on the question of prejudice, and wouldin
appropriate circunmstances in the future allow an Appellant (or the
Respondent) t he same opportunity whenit ingoodfaithallegesthat it
must present evi dence on a question posedtothis BoardinaMitionto
D smss or for Sutmmary Di sposi tion. Nonet hel ess, the General Procurenent
Law and t he regul ati ons pronul gat ed by t he Board of Public Wrks do not
equi vocat e on the question of di smssal of clains. Inamninumof words,
both state that if anotice of claimis not filedtinely, it shall be
di sm ssed.

That anoticenot tinely filed shall be di sm ssed was not expressly
stated inthe General Procurenent Lawat thetime applicabletothis case.
Thus, the General Procurenent Lawonly requiredthat contractors conply

wi t h what ever rul es and regul ati ons wer e pronul gat ed by t he procur enent
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unit, vis., pursuant to COVAR 21. 10. 04. 02, that noti ce of cl ai mnust be
filedw thin 30 days of when t he contractor knewor shoul d have known of
t he basis of its claim However, the Legi slature affirmed the regul ati ons
whi ch direct as to a procurenent contract for constructionthat a notice
of clai mwhichis not filedwthin 30 days of when the contractor knewor
shoul d have known of the basis for its claimshall be dism ssed, by
amendment of the statute effective Cctober 1, 1996; Md. Code Ann. Fin. &
Proc. Art. 815-219 (1997 Supp). Further, the statute nowal so states that
recovery under a contract claimis not all owed for any expense i ncurred
“nore t han 30 days before the required subm ssionof aclaim. . .* 1d.

Concl usi on

I n sum the Board' s subject matter jurisdictionislimtedto
t hat whi ch has been specifically conferred uponit by thelegislaturein
Title 15 of Division |l of the State Fi nance and Procurenent Articl e.
Uni versity of Maryland v. MFE | ncor porated/ NCP Architects, | ncorporated,
345 Md. 86(1997). The Board only has jurisdictionover aclaimthat is
timely filed under and ot herwi se neets t he requi renments of COVAR 21. 10. 04

as that regul ationinplenments the statutory provisions regarding final

agency actionin contract clains for construction contracts and appeal to

t he Board as set forthin Sections 15-211, 15-215, and 15-217 and 15- 219

of the State Finance and Procurenent Article. The Board finds that the

| ack of subject matter jurisdiction mandates di sm ssal regardl ess of

al l egations of lack of prejudice to the State arising fromthe del ay.
For the foregoi ng reasons, the noti on of Respondent to di sm ss the

appeal is granted. Wherefore, it is hereby Ordered, this 19th day of

March, 1999, that the appeal is dism ssed with prejudice.

Dat ed:
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Candi da S. Steel
Board Menber

| concur:

Robert B. Harrison 1|1
Chai r man

Randol ph B. Rosencrantz
Board Menber

Certification

COVAR 21.10.01.02 Judicial Review

A deci sion of the Appeal s Board is subject tojudicial reviewin
accordance with the provisions of the Adm nistrative Procedure Act
governi ng cases.

Annot at ed Code of MD Rule 7-203 Tine for Filing Action.

(a) Generally. - Except as otherw se provided inthis Rule or by
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statute, apetitionfor judicial reviewshall befiledwthin 30
days after the | atest of:
(1) the date of the order or action of whichreviewis sought;
(2) the date the admi nistrative agency sent notice of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or
(3) the datethe petitioner received notice of the agency's

order or action, if notice was required by |l awto be received
by the petitioner.

(b) Petitionby Gher Party. - If oneparty filesatinmely petition,
any ot her personmay file a petitionw thin 10 days after the date
t he agency mail ed notice of thefiling of thefirst petition, or
within the period set forth in section (a), whichever is later.

| certify that the foregoingis atrue copy of the Maryl and State
Boar d of Contract Appeal s deci si on i n MSBCA 2056, appeal of Cherry Hill
Construction Inc., Under MITA Contract No. KB-421-000-006.

Dat ed:

Mary F. Priscilla
Recor der
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