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Noti ce of Claim- COVAR 21.10. 04. 02Arequires that, unless al esser
periodis prescribed by |lawor by contract, a contractor shall file a
written notice of aclaimrelatingtoacontract withthe appropriate
procurenment of ficer within 30 days after the basis for the claimis
known or shoul d have been known, whichever is earlier. Effective
Cct ober 1, 1996, 815-219(a) of the State Finance and Procurenent
Article provides that except to the extent a shorter period is
prescri bed by regul ati on governing differing site conditions, a
contractor shall file a witten notice of a claimrelating to a
construction contract within 30 days afer the basis for theclaimis
known or shoul d have been known. Prior to Cctober 1, 1996, the notice
of cl ai mprovi sion as contai nedin COVAR 21. 10. 04. 02A was based on §15-
217(b) which provided that a contract cl ai mbe submtted withinthe
time required under regul ations.




BEFORE THE
MARYLAND STATE BOARD OF CONTRACT APPEALS

In the Appeal of ARUNDEL )
ENG NEERI NG CORPORATI ON )

)

Under MTA Contract No. 90-44-11 ) Docket Nos. MSBCA 1940, 2039,
) 2040, 2041, 2042, 2043,
) 2044, 2045, 2093 and 2094
)

)

APPEARANCE FOR APPELLANT: Henry Ei gl es, Esq.
Col unbi a, MD

APPEARANCE FOR RESPONDENT: Julia Paschal Davis
Assi stant Attorney Ceneral
Balti nore, MD

MEMORANDUM OPI NI ON BY CHAI RMAN HARRI SON
ON _RESPONDENT’ S MOTI ON TO DI SM SS

Respondent, Mass Transit Adm ni stration, MIA noves to dismss the
above capti oned appeal s on grounds that the Appellant failedtofile
timely notices of clainms and cl ai nrs!. We shall deal only with the
Respondent’ s al | egations that Appellant failedtofiletinely notices
of claims. If acontractor failstofile, without | egal excuse, a
tinmely notice of claim the clai mnust be di sm ssed and t he Board of
Cont ract Appeal s may not award t he contract or an equi t abl e adj ust nment .

By way of background we note that these ten capti oned appeal s are
part of the seventeen (17) total appeals fil ed by Appel | ant under t he
captioned contract 2 Al |l seventeen appeal s i nvol ve i n sone fashi on a

! Respondent al so noves to di sm ss t he appeal docket ed as MSBCA
No. 2094 on grounds the Board | acks authority to grant the reli ef
request ed.

2 MSBCA Docket Nos. 1929, 1940 and 1957 (consol i dat ed) and
MSBCA Docket Nos. 1988, 1989, 1990, 1991, 1992, 2039, 2040, 2041, 2042,
2043, 2044, 2045, 2093 and 2094.
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cl ai mby Appel | ant Arundel for at | east “$300, 000" for “financial and
ti me damages” ( MSBCA Docket No. 1940, anended upward i n Appel lant’s
Second Anended Conpl aint to $573,986), a clai mon behalf of S.Z.
Schwart z and Associ at es for engi neeri ng f ees (MSBCA Docket No. 1929)
and an affirmative State cl ai mof $65, 000 for |i qui dat ed damages ( MSBCA
Docket No. 1957). Additionally, the Appellant inits appeal docketed as
MSBCA Docket No. 2093 seeks $269, 763. 54 rel ated t o “d ai m#8” and seeks
$221,870. 05 for Clainms Nos. 1through 7 as set forth in MSBCA Docket
Nos. 2039 t hr ough 2045. MSBCA Docket No. 2099 seeks relief previously
request ed i n MSBCA Docket No. 1940 rel ating to al |l eged oral directives.
The Boar d has previously granted Respondent’ s notionto dism ss that
portion of MSBCA Docket No. 1940 and MSBCA Docket No. 1929 that
requested that the Board direct MTAto reduce al |l eged “verbal " (oral)
directivestowiting. Thisinterlocutory decision dated January 3,
1997 which is incorporated herein by reference was appeal ed by
Appel l ant tothe Courts and ultimately remanded back to t he Board on
grounds t he Board’ s January 3, 1997 interl ocut ory deci si on di d not
constitute afinal order as tothe appeal s and was t hus not ri pe for
judicial review Arundel Engineering Corporationyv. Mass Transit
Adm nistration, No. 1408, Ml. C. of Spec. App. Septenber Term 1997
unreported (May 7, 1998)3; Certiori Denied Ct. of Appeals, Pet. Docket
No. 205, Sept. Term1998 (August 24, 1998). Subsequently, by Menoran-
dum Deci si on of October 7, 1998 on Respondent’s further notionto
di smss for lack of jurisdictionthe Board di sm ssed MSBCA Docket Nos.
1988, 1989, 1990, 1991 and 1992 with prejudi ce. The Board’ s deci si on

of October 7, 1998 is incorporated herein by reference. W turnnowto

the notions to dism ss the above capti oned appeal s.
Prelimnarily we observe that sinceits inceptionseventeen years

3The Court of Special Appeals’ decision also deals with a
di scovery matter in MSBCA Docket No. 1957.
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ago the Board has recogni zed, consi dered and granted notions for
summary di sposi tion4, although not specifically provided for under the
Adm ni strative Procedure Act, because of its belief that todosois
consistent withlegislativedirectionto provide for the "informal,
expedi ti ous, and i nexpensive resol ution of appeals. . . ." Section
15-210, DivisionIl, State Fi nance and Procurenent Article; See e.g.
| nt ercounty Construction Corporation, NMDOT

1036, 1 MSBCA 111 (1982); Dasi Industries, Inc., MSBCA 1112, 1 MSBCA
149 (1983). Inall instances the |l egal standards the Board will apply

to determ ne t he appropri ateness of summary di spositionreminthe
sane. The party nmoving for summary disposition is required to
denmonstrate the absence of a genuine i ssue of material fact. See
Mercantile Club, Inc. v Scheer, 102 Ml. App. 757 (1995). The purpose

of summary di sposition is not to resolve factual disputes nor to

determ ne credibility, but to deci de whether thereis a di spute over
mat eri al facts which nmust be resol ved by the Board as trier of fact.
Coffey v. Derby Steel Co., 291 Mi. 241 (1981); Russo v. Ascher, 76 M.
App. 465 (1988); King v. Bankerd, 303 Md. 98, 111 (1985). SeeHeat &
Power Corp. v. Air Products, 320 Md. 584, 591 (1990); King v. Bankerd,
supra, 303 Md. at IIl. Innmkingits determ nation of the appropriate

ruling on the notion, the Board nust exam ne the record as a whol e,
with all conflicting evidence and all legitinmate inferences raised by
t he evi dence resolved in favor of the party (in this instance the
Appel | ant) agai nst whomthe notionis directed. SeeHonaker v WC &
AN MIller Dev. Co., 285 Ml. 216 (1977); Deliav. Berkey, 41 Md. App.
47 (1978), Affd. 287 Md. 302 (1980).

MSBCA 1940

4“The word di spositionis usedrather than judgenent because t he
Board is not a court and has no equitable powers or equitable
jurisdiction.



The record refl ects that Appellant has failedtofileatinely
notice of claimin any of the above-capti oned appeal s.

The i ssues rai sed by the Mdtions for Summary Di sposition as we
f ocus on MSBCA 1940 are (1) whet her MIA personnel have the authority to
wai ve the statutory and regul atory requi rements based on statute
regarding the filing of atimely notice of claimand (2) whether
certain all eged conduct by MIA personnel otherw se results in awaiver
of the statutory and regul atory requirenents for filingof atinely
notice of claim For the reasons that followwe findthat requirenents
for filing a tinely notice of claimare not waived.

Statutory filing requirenents are mandatory prerequisitesto
adm nistrativerenedy. InTitle 15 of the State Fi nance and Procur e-
ment Article, the General Assenbly established excl usive adm ni strative
procedures for the resol uti on of contractor di sputes ari sing out of
state procurenent contracts. The Legi sl ature provi ded three conse-
cutive adm ni strative |l evel s for resol vi ng di sputes, each of whi ch nust
be conpl et ed bef ore t he contractor nay proceed forward to t he next.
First, inorder toinitiate the procedure, acontractor isrequiredto
submt tinely notice and docunent ati on of clai mto the procurenment
of ficer for final decision.® Second, the contractor may appeal the
final decision of the agency tothe Maryl and St at e Board of Contract
Appeal s (the Board).® Third, acontractor may petitionthe Circuit
Court for judicial reviewof afinal appeal abl e deci sionissued by the
Board. ’

5 State Fin. &Proc. Code Ann. 8815-217 t hrough 219. This
deci sion focuses on the failure of the Appellant tofile atinely
notice of claimunder the statute and COVAR

6 State Fin. & Proc. Code Ann. 815-220.

7 State Fin. &Proc. Code Ann. 815-223. SeeDriggs Corporation
v. Maryland Aviation Adm nistration, 348 Md. 389(1998); Arundel
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At the threshol d | evel of these adni nistrative procedures, the
Legi sl ature requires that a contract clainfshall be submttedw thin
the time required under regul ati ons adopt ed by t he pri mary procur enent
unit responsible for the procurenent. State Fin. &Pro. Code Ann. 815-
217(b). Pursuant to such statutory direction COVAR 21. 10. 04. 02A, as
adopt ed by t he Board of Public Wrks requires that a contractor “shall”
filewittennoticeof itsclaim“within 30 days after the basis for
t he cl ai mi s known or shoul d have been known, whi chever is earlier”,
unl ess alesser time periodis prescribed by |awor by contract. COVAR
21.10.04.02B further defines the docunentati on acontractor is required
tofileinsupport of itsclaim Consistent withthe nandatory nature
of the statutory filingrequirenents and the del egati on of authority to
i npl ement the provisions of the General Procurenent Law, COVAR
21.10.04.02Cprovides that a notice of claimor aclaimthat is not
filedwithintheserequiredtinme periods “shall be dism ssed.” The
essence of theserequirenentsis containedinGP-5.14 Cl ai ns of the
Contract herein. InState Fin. &Pro. Code Ann. 8812-101(b)(2) and
(3), the Legislature delegated to the Board of Public Works the
authority “toinplenment the provisions of thisDivisionlI|” (of the
St at e Fi nance and Procurenent Article, the General Procurenent Law) and
to “ensure that regul ati ons of the primary procurenent units provide

Engi neering Corporationyv. Mass Transit Adm nistration, No. 1408 M.
Ct. of Spec. App. September Term 1997 unreported (May 7, 1998);
Certiori Denied Ct. of Appeal s, Pet. Docket No. 205, Sept. Term1998
(August 24, 1998).

8 Contract claimis definedto neanaclaimthat relates to a
procurenment contract and i ncl udes a cl ai mabout the performance,
br each, nodificationor term nation of the procurenment Contract. State
Fin. & Proc. Code Ann. 815-215(Db).
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for procedures that are consistent withthis DivisionlIl . . . "9
Thus, the Legi sl ature has affirmatively charged t he Board of Public
Wrks with the responsibility of i npl enenting and conplying w ththe
requirenents of Division|l. The Legislature’ s del egation of authority
to the Board of Public Works is conditioned upon conpliance with
Divisionll of the State Fi nance and Procurenent Article which includes
the time requirenents of 8§15-217(b) and ef fective Cctober 1, 1996 f or
construction contracts the 30 day noti ce requirenent as specifically
set forthin 815-219(a). Under the General Procurenent Lawt he Board
of Public Wrks may control procurenent by units to include MTA.
Nei t her t he Board of Public Wrks nor MTA have the authority to wai ve,
modi fy or ignore the mandatory filing requirenents of 815-217(b) and
8§219(a) includedinD visionll. Neither does this Board. Whilethe
Board of Contract Appeal s has subj ect matter jurisdictionto determ ne
whet her a tinely claimhas been filed and, if not, whether a |l egal
excuse exi st for suchfailure, onceit is determ nedthat the require-
ment has not been net or excused, the clai mnust be di sm ssed and t he
Board may not proceed further.

The Courts of Maryl and have i nstructed us i n ot her contexts that
conpliance wthastatutory requirenent for the filing of a admni stra-
tive clai magainst the Stateis acondition precedent tothefiling of
an action, andthat failuretofileaclaimwithinthe specifiedtine
barsits | ater assertion. Maryland State Police v. Warw ck, 330 M.
474,(1993) (failure to file tinmely appeal to MSBCA); Johnson v.
Maryl and State Police, 331 Ml. 285 (1993) (failureto submt claim
under Maryl and Tort Clains Act within 180 days after injury). 1In
Si npson v. Mbore, 323 Mi. (1991) it was heldthat failuretotinelyfile

° COVAR 21. 03. 01. 01 provi des that a “state agency nay not enter
i nt o a procurenent contract except as permtted under State Fi nance and
Procurenment Article, Division Il, and this title.”

6



a cl ai munder the Maryl and Tort Cl ai ms Act barred t he acti on, even
t hough the State may have suffered no prejudice.

The reasoning of these decisions, taken together with the
mandat ory nature of the | anguage of Section 15-217(b) of the State
Fi nance and Procurenent Article, conpel s the conclusion that Appel -
lant’s clainms nust be dism ssed for failure to conply with the
requirement totinmely notice clains unless such requirenment may be
found to have been waived.

Wth the af oregoi ng as background and assuni ngar guendo (as we
nmust for purposes of Respondent’s notions for summary di sposi tion) that
Appel l ant’ s al | egati ons of econom ¢ coerci on by named and unnaned
persons at MIA are true, does such conduct serve to wai ve or ot herw se
negat e t he aforenenti oned requirenment tofile atinely notice of clain®
The essence of Appellant’s all egati ons of econom c coercionis that
Appel | ant was told not tofile any clains until the “end of the job” or
t hat repri sal s woul d be taken!® and t hat MTA woul d not act on any cl ai ns
until the end of the job. It is also alleged, and for purposes of
Respondent’ s Mbti ons we nmust assune the truth thereof, that MIAi ssued
contradictory oral directives and i ssued oral directives that increased
t he scope, duration and cost of the work but wongfully and del i ber -
ately refused to put such oral directivesinwiting which caused one
of Appel |l ant’ s subcontractors to go bankrupt and vi ol at ed Appel l ant’ s
ri ghts under the contract and deni ed Appel | ant Constitutional due
process.

As not ed for purposes of Respondent’s notions we nust assune t he

10 There is no evidence that the reprisals would involve
physi cal viol ence or that Appel | ant woul d be physi cal ly restrai ned from
filing clainms before the end of the job. Presumably the all eged
t hreat ened reprisal s consi st ed of Respondent’ s war ni ngs of assessnent
of liquidated damages and that |iquidated damages were actually
assessed, which danmages are the subject of the appeal in MSBCA 1957.
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truth of these all egations. ! The acts enconpassed by t hese al | egati ons
woul d be unaut hori zed, i.e. State enpl oyees are not authorized to
engage in coercive acts designed to a contractor to prevent the
contractor fromexercising its renedial rights under the General
Procurenment Law.

We note as aninitial matter that accordingto the caselawin
Maryl and the State i s not bound by t he unaut hori zed acts of its agents.
ARA Health v. Dept. of Public Safety, 344 Mi. 85, 95(1996). Contrac-

tors who contract with a State agency are presumed to know the

limtations placed by the Legi sl ature on the authority of an agency.
Id. “Persons who contract withthe State do so at their peril when
they fail totake notice of thelimts of the agent’s authority.” 1d.,
citing Schaeffer v. Anne Arundel County, Mi., 17F. 3d 711, 714(4th Qr.
1994). The State is not bound by the acts of its officials or

enpl oyees acting beyond their actual authority regardl ess of the
reasonabl eness of the beliefs of the other party. Dept. of Public
Safety v. ARA, 107 Mi. App. 455, 462-62, (1995), Aff’'d ARAHealth v,
Dept. O Public Safety, Supra. O ficials or enpl oyees acti ng beyond

t he scope of their authority cannot wai ve a statutory or regul atory
requi rement nor can their conduct estop the State from raising
nonconpliance with the requi rements as a defense. | d. ¥ This case | aw

1 W% nake no actual finding concerningthetruth of Appellant’s
al | egati ons of m sconduct based on the record conpiledin Appellant’s
seventeen (17) appeals filedto date. Appellant will, however, be
permtted to assert and attenpt to prove such al |l egati ons as a def ense
shoul d Respondent neet its burden to nmake a prima faci e show ng t hat
t he assessnent of |iquidated damages i nvol ved in MSBCA 1957 was
appropri at e.

12 The regul ati on under consi derationintheinstant decision,
COVAR 21. 10. 04. 02, does not contai n that | anguage provi di ng for wai vers
or exceptions found i n COVR 21. 05. 02. 10 (provi di ng excepti ons t hat
woul d all ow consideration of a |late bid where the |ateness is
attributable to the action of inaction of certain State enpl oyees.
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i s bi nding onthis Board and we have not been advi sed that it has been
overidden by the General Assenbly as regards the renmedial rights
af forded contractors by the General Procurenment Law.

Thus MI'A does not have the authority to waive time requirenents
whi ch t he Legi sl ature and t he Board of Public Wrks have establ i shed as
mandat ory prerequi sites tothe Board’ s jurisdiction. Nor does MIA have
the authority to wai ve t he mandat ory requi renment that a contractor
exhaust its adm nistrative renedi es at the agency | evel beforeit can
seek the jurisdiction of this Board. Accordingly, even if MIA
personnel engaged i n the conduct al |l eged by Appel | ant t hey wer e not
authorizedto actually waivethetinerequirenents for filinganotice
i f clai mby extendingthetime for suchfilinguntil “the end of the
job”. This Boardisrequiredby lawto upholdthetinerequirenents as
actually set forth in the statute or its inplenenting regul ati ons.

Simlarly, the specific allegations rai sed by Appel | ant herei n of
econom c coerci on and depravati on of due process, assum ngarguendo t he
truth thereof, donot result inaconstructive wai ver of the require-
ment tofileatinely notice of claim The conduct by MIA personnel as
all eged i nthese appeal s does not constitute al egal defensetothe
requirement tofilenotices of clains withinthe 30-day tine franes set
forthin COVAR 21. 10. 04. 02A. [ ndeed, where a contractor believes t hat
St at e personnel are acting contrary tolawand regul ati ons and t hat
such acts give rise to a contract claim the Contractor should
i medi ately i nvoke t he renedi al process provi ded by | awby noticing a
claim Thisw Il then place aspotlight on such unaut hori zed conduct
and guarantee the contractor that its rights will be enforced.

W woul d reach t he sanme concl usi on were we to viewthe matter from
t he perspective of wai ver of sovereignimunity. The Legi sl ature has
agreed by waiving the State’s sovereignimmnity incontract that a

contractor may file contract cl ainms agai nst the State. However,



certain conditions apply. These conditions includethetinely filing of
noti ce and docunent ati on of a cl ai mas defi ned by 8815-217(b) and 15-
219(a) of the State Finance and Procurenent Article and COVAR
21.10.04.02A and B.*®* Only the Legi sl ature can extend, expand or
nmodi fy the conditions on the obtaining of relief by a contractor
t hrough the admi nistrative clains process. See the Driggs
Cor por ation, MSBCA 1262, 2 MSBCA 1121 (1986). Therefore, assum ng
arguendo t hat MIA personnel did wongfully andwillfullyrefuseto

reduce directivestowiting and either extendedthetine for filing
notices of clainms until the end of the job or refused to accept notices

of clains until the end of the job as al |l eged by Appel | ant, it was not

13 I nviewof our determinationthat notinmely notice of claim
was fil ed pursuant to 815-217(b) and COVAR 21. 10. 04. 02A, we shal | not
further deci de whether Appellant’s clainms are al so barred by the
doctrine of sovereign immunity to the extent they are based on an
al | eged oral contract nodifications (rather thanawitten contract
nodi fi cati on) whi ch was beyond t he scope of MTA’ s authority. The ARA
deci sions of the Court of Appeal s and Court of Speci al Appeal s referred
t o above suggest that such cl ains based on all eged oral contract
nodi fi cati ons woul d be barred. W recogni ze t he di chot ony present ed
where a contractor isrequiredto act on an oral directive which my
i nvol ve addi ti onal work at additional cost and nust continue to work
on the j ob and performthe addi ti onal work notwi thstandingthat if the
oral directiveis not reduced to witing through the change order
process the contractor may not |egally be paid the cost of such
addi ti onal work. We have chosento briefly address the argunent of
counsel for Respondent has argued i n these appeal s t hat Appellant’s
failuretofileatinely notice of claimrequires that the appeal s be
di sm ssed on sovereigninmmunity grounds. We shall not discuss this
argument at lengthinviewof our deternmi nationthat absent atinely
claim whose | at eness nay not be | egal | y excused f or sone reason not
present ed by t hese appeal s, this Board nmay not further proceed. In
this regard however, in arecent unreported decision, Tschechtelinv.
Samuel s, No. 231 (M. App., Nov. 6, 1998), the Court of Special Appeal s
hel d t hat enpl oynent -rel ated contract cl ai ns agai nst the St ate which
were not filedwi thinastatutory deadline were barred by sovereign
immunity. In Tschechtelin, thefilingof aclaimwithinthe statutory
timelimt was deenmed a condi tion precedent to the mai ntenance of a
contract cl ai motherw se barred by the doctrine of sovereigninmunity.
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wi thinthe scope of their authority to waive the conditions for filing
cl ai ms agai nst the State. Therefore, their alleged unauthorized
conduct i n not reducing directivestowiting and extending the notice
of claimfilingrequirenments beyondthirty (30) days cannot bi nd t he
State or estop the State frominsisting on conpliance with such
requirenments in admnistrative proceedi ngs before this Board.
We have thus rejected Appellant’s argunent that it was not
requiredtofiletinely notices of clains because such requirenent was
ei t her wai ved or ext ended by t he conduct of MIA personnel. However,
Appel | ant al so argues that thethirty day requirenment i s unlawful. Up
until October 1, 1996, State Fin. & Proc. Code Ann. 815-217(b)
provi ded that a contract claimshall be submtted within the tinme
requi red under regul ati ons adopt ed by the primary procurenent unit
responsi bl e for the procurement. The Board of Public Wrks promul gat ed
such a regul ati on at COVAR 21. 10. 04. 02A whi ch at all rel evant tines
herein provi ded that a contractor fileawitten notice of claimwth
t he procurenent of fi cer within 30 days after the basis for the claimis
known or shoul d have been known, whi chever is earlier!% Appellant,
citing University of Maryland v. MFE i ncor por at ed/ NCP Architects,
| ncor por at ed, 345 Md. 86(1997), argues that the Board of Public Wrks
30 day notice requirenment as set forth in COVAR 21.10.04.02A is
i nconsi stent with 815-217(b) as it existed prior to Cctober 1, 1996 and
istherefore unlawful. We reject such argunment. Presumably it is

based on Appel |l ant’ s bel i ef that 30 days i s not along enoughtineto
conport with the expressions of fundanental fairness containedinthe
Ceneral Procurenent Lawat 811-201 or otherwi seis inconsistent with

| egislative intent concerning the adm nistrative resol ution of

14 For a general discussion of the scope of the authority of the
BPWto i ssue procurenent regul ati ons see Maryland State Police v.
Warwi ck, 330 Md. 474(1993) at pp. 480 - 482.
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construction contract di sputes. W have noted that this Board is bound
by the regul ati ons of the Board of Public Wrks, i.e., we nust uphold
such regul ati ons. W find nothinginconsistent between the statute or
its expressed | egislativeintent and the chal |l enged regul ati on. W note
that effective Cctober 1, 1996, with respect to constructi on contracts
the statuteitself sets fortha 30 day filingrequirenment except tothe
extent a shorter periodis described by regul ati ons governing differing
site conditions. State Fin. & Proc. Code Ann. 815-219(a). The
contract at i ssue (for the renovation and rehabilitation of anetro
station) is a construction contract. See COVAR 21.01.02.01B(23).

Finally, Appellant, inadditionto arguingthat the 30 day notice
of claimrequirenent set forthin COMR 21. 10. 04. 02A and GP-5. 14 of the
contract was wai ved by conduct of MIA personnel and that the regul ation
was unl awf ul , argues that COVAR 21. 10. 04. 02Aand GP-514 of the Contract
does not apply to Appellant’s clai nms ari sing out of all eged wr ongf ul
adm ni stration of the contract. W have previously rejectedthis
argument i n our Menorandum Opi ni onof October 7, 1998 dealing with
certain other appeals by Appellant which as previously noted is
i ncorporated herein by reference. Therein we said:

Appel | ant argues that G>-5. 14 of the contract whi ch provi des
for filing of witten notice of clains for damages with the
Procurement Officer withinathirty (30) day period and
COVAR 21. 10. 04. 02A which li kewi se requires filing of a
written notice of claimwith the Procurenment O ficer within
thirty (30) days of when the contractor knewor shoul d have
known of such claimonly apply to clainms for “labor,
mat eri al s and equi prent . ” Appel | ant asserts that GP-5. 14 and
COVAR 21. 10. 04. 02A do not apply to clainms that are based
upon damages arising fromAppellant’s all eged w ongf ul
adm nistration of the contract as represented, for exanpl e,
by the allegations of econom c coercion, nmalicious
interference and tortious conduct. Appel | ant argues t hat
claims i nvol ving al | eged wrongful adm nistrati on of the
Contract shoul d be brought pursuant to the D sputes C ause
of the Contract, GP-5.15 and particularly Subsection C
t her eof . However, Subsections A and B of GP-5.15

12



acknow edge t he supremacy of t he General Procurenent Law
(Act) as set forth in the State Finance and Procur enent
Article and COVAR 21. 10 dealing with adm ni strative and
civil renedies.

Regar dl ess of whi ch General Provisionof the Contract nay
apply, the Board holds that it only has jurisdictionover a
claimthat istinmely fil ed under and ot herw se neets the
requi renents of COVAR 21. 10. 04 (Chapter 04 of COVAR 21. 10)
as that regul ation inplenents the statutory provisions
regarding final agency action in contract clainms for
construction contracts and appeal to the Board as set forth
in Sections 15-211, 15-215, and 15-217 and 15-219 of the
St ate Finance and Procurenment Article.

Arundel Engi neering Corporation, MSBCA 1988, 1989, 1990, 1991 &
1992, M CPEL (Cctober 7, 1998) at p. 4. For identical reasons
we rej ect Appel lant’s argunent that the notice of clai mrequirenents do

not apply to clains arising out of all eged wongful adm ni stration of
the contract in the above-captioned appeals as well.

Accordingly, we find that Appell ant nust have filed atinely
notice of claimw thin 30 days after the basis for the clai mis known
or shoul d have been known. None of the clains involvedinthe above-
capti oned appeal s to i nclude the clains involvedinthe instant focus
on VSBCA 1940 were filedw thinthirty (30) days of the tinme Appel | ant
knew or shoul d have known of the basis for the claim and, as di scussed
innore detail bel ow, are requiredto be di sm ssed pursuant to COVAR
21.10.04. 02C.

Thus, Appellant’ s cl ai ms enconpassed by t he appeal docket ed as
MSBCA 1940 t hat seek at | east $300, 000 for financi al and ti ne damages
as anmended upward i n Appel | ant’ s second anended conpl ai nt to $573, 986
were not tinely filed and are required to be di sm ssed. The Board had
al ready di sm ssed what remmined at issue in MSBCA 1940, (i.e.,
Appel I ant’ s request that this Board direct that MIAreduce al | eged oral

(“verbal ”) directivestowiting) by MenorandumQpi ni on dat ed January
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3, 1997. That MenorandumOpi nion i s incorporated herein by reference
and for the reasons set forth thereinthe portion of MSBCA 1940 t hat
deal s wi t h Appel | ant’ s request that this Board direct that MTAreduce
all eged oral (“verbal”) directives to witing is dism ssed with
prejudice for the reasons set forth herein and in the Board' s
Menmor andum Opi ni on of January 3, 1997.

Accordi ngly, Appellant’s entire appeal docket ed as MSBCA No. 1940
is dismssed with prejudice.

MSBCA 2094
The Board | acks authority to direct that a State agency put

certainmatters inwiting uponthe agency’ s refusal to do so. W so
said in our Menorandum Opi ni on of January 3, 1997 whi ch, as noted
above, is incorporated herein by reference.

Therefore, the identical relief requested in MSBCA No. 2094,
wherei n Appel l ant refiled onidentical grounds as that previously set
forthin VMSBCA No. 1940, is beyond the Board s authority to grant and
t he appeal asking for suchrelief nust be dismssed. Sincethisisthe
only relief requestedin MSBCA No. 2094, t he appeal i n MSBCA No. 2094
is disnmssed with prejudice.

We now turn to the remaining notions as they pertain to the
remai ni ng capti oned appeal s.

MSBCA Nos. 2039, 2040, 2041, 2042, 2043, 2044, 2045 and 2093
The Board wi || al so dismisswith prejudicethe appeal sin MSBCA
Nos. 2039, 2040, 2041, 2042, 2043, 2044, 2045 and 2093 due to

Appellant’s failure to file a tinmely notice of claim

The Board finds that the applicable | aws are the applicable
provi si ons of the General Procurenent Lawand COVAR prior to Cctober 1,
1996. Application of such applicablelaws after Cctober 1, 1996 woul d,

however, |lead to the sane result.

14



The fol | owi ng facts and deci si on focus on each particul ar appeal .
MSBCA 2039
1. On June 3, 1997 Appel | ant submitted A ai mNo. 11 upon whichthis

appeal is based.

2. Claimlrequests direct costs for | abor, materi al and equi pnent
for work related to the fram ng of t he nezzani ne expansi on j oi nt

on June 14, 1994, the first pour of the nezzani ne sl ab on June 15,

1994 and the rejection of the nmezzanine slab on June 16, 1994.

3. The | ast day on which Appellant clains it incurred any cost
related to C aiml was February 26, 1995, the date that all work

relating to the installation of the joint seal er was conpl et ed.

State Fin. &Proc. Code Ann. 815-217(b) and COVAR 21. 10. 04. 02A
require acontractor tofilewitten notice of aclaimwthin 30 days
after the basis for the claimis known or shoul d have been known.
Claiml is based on events which occurred between June 14 1994 and
February 26, 1995. Appellant did not file Caimluntil May 30, 1997,
over two years later. ClaimNo. 1 was thus fil ed over two years after
Appel I ant knew of the basis for its claim

Therefore, claimNo. 1 was not tinely filed as required by State
Fin. &Proc. Code Ann. 815-217(b) [or 8219(a)] and COVAR 21. 10. 04. 02A.

15Cl ai mNos. 1 through 7 ( MSBCA Nos. 2039-2045) as fil ed on June

3, 1997 consi sted of both the notice of clai mand claim These cl ai ns
involve matter that was previously the subject of settlenent
negoti ations. On August 9, 1996, counsel for Appell ant i nfornmed MIA
t hat settl enment negotiati ons had reached an i npasse and wi t hdrew
out st andi ng change proposals stating that.

As to the subject matter of these change

proposal s, Arundel shall hereafter formally

subm t clainms to MIA pursuant to GP-5. 14, CGeneral

Provi sions for Construction Contracts (1989), so

t hat t hey may be adj udi cat ed by t he Procur enent

O ficer and then be subject to appeal to the

Maryl and State board of Contract Appeals.
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Pursuant to COMAR 21.10.04. 02C, MSBCA No. 2039 nust

be di sm ssed. The Board, thus, | acks the authority to consider the
claimand MSBCA 2039 is dism ssed with prejudice.

MSBCA 2040
1. On June 3, 1997 Appel | ant subm tted Cl ai mNo. 2 upon which this

appeal is based.

2. Claim No. 2 requests direct costs for |abor, material and
equi pmrent for work rel ated to concrete construction begi nningin

May of 1994 and continuing until October of 1994,

State Fin. &Proc. Code Ann. 815-217(b) and COVAR 21. 10. 04. 02A
require acontractor tofilewitten notice of aclaimwthin 30 days
after the basis for the claimis known or shoul d have been known.
Cl ai mNo. 2 is based on events whi ch occurred bet ween May and Cct ober
of 1994. Appellant didnot file ClaimNo. 2 until June 3, 1997, over
two and a half years later. ClaimNo. 2 was fil ed over two and one
hal f years after Appellant knew of the basis for its claim

Therefore, CdaimNo. 2was not tinely filedas required by State
Fin. & Proc. Code Ann. 815-217(b) [or 815-219(a)] and COVAR
21.10.04. 02A. Pursuant to COVAR 21. 10. 04. 02C, MSBCA No. 2040 must be
di sm ssed. The Board, thus, | acks the authority to consider the claim
and MSBCA 2040 is dism ssed with prejudice.

MSBCA 2041
1. On June 3, 1997, Appellant submitted Cai mNo. 3 uponwhichthis

appeal is based.

2. C aimNo. 3 requests direct costs for | abor, material s and equi p-
ment for work related to the performance of platformsurveys
bet ween July 10, 1994 and Jul y 25, 1994 and t he cost of keepi ng
survey equi pnent onthe sit for four nonths until Novenber 1994)

and t he cost of installingfiberglass angl es and associ at ed wor k.
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State Fin. &Proc. Code Ann. 815-217(b) and COVAR 21. 10. 04. 02A
require acontractor tofilewittennotice of aclai mwthin 30 days
after the basis for the claimis known or shoul d have been known.
Cl ai mNo. 3 is based on events whi ch occurred bet ween July and Novenber
of 1994. Appellant didnot file Cl aimNo. 3 until June 3, 1997, sone
two and a hal f years later. ClaimNo. 3was fil ed over two and a hal f
years after Appellant knew of the basis for its claim

Therefore, CaimNo. 3was not tinely filedas required by State
Fin. & Proc. Code Ann. 815-217(b) [or 815-219(a)] and COVAR
21.10.04. 02A. Pursuant to COVAR 21. 10. 04. 02C, MSBCA No. 2041 nust be
di sm ssed. The Board, thus, | acks the authority to consider the claim
and MSBCA 2041 is dism ssed with prejudice.

MSBCA 2042
1. On June 3, 1977, Appellant submtted C ai mNo. 4 upon whichthis

appeal is based.

2. Cl ai mNo. 4 requests direct costs for [ abor, material and equi p-
ment for work relatedto therefabricationandinstallation of
handrails between April 15, 1994 and April 11, 1995.

State Fin. & Proc. Code Ann. 815-217(b) and COVAR 21. 10. 04. 02A
require acontractor tofilewittennotice of aclai mwthin 30 days
after the basis for the claimis known or shoul d have been known.
Cl ai mNo. 4 i s based on events whi ch occurred between April 15, 1994
and April 11, 1995. Appellant did not file Cl aimNo. 4 until June 3,
1997, over two years later. CaimNo. 4 was fil ed over two years after
Appel | ant knew of the basis for its claim

Therefore, CaimNo. 4 was not tinely filed as required by State
Fin. & Proc. Code Ann. 815-217(b) or [815-219(a)] and COVAR
21.10.04. 02A. Pursuant to COVAR 21. 10. 04. 02C, MSBCA No. 2042 nust be
di sm ssed. The Board, thus, | acks the authority to consider the claim
and MSBCA 2042 is dism ssed with prejudice.
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MSBCA 2043
1. On June 3, 1977, Appellant submtted C ai mNo. 5 upon whichthis
appeal is based.

2. Cl ai mNo. 5 requests direct costs for | abor, material and equi p-
ment for work relatedtotheinstallationof “J” bracket tenporary
saf ety barriers onthe nmezzani ne bet ween March 1994 and Novenber
7, 1994.

State Fin. & Proc. Code Ann. 815-217(b) and COMAR 21. 10. 04. 02A
require acontractor tofilewitten notice of aclai mw thin 30 days
after the basis for the claimis known or shoul d have been known.
Cl ai mNo. 5is based on events whi ch occurred between March of 1994
and Novenber 7, 1994. Appellant didnot file daimNo. 5until June 3,
1997, over two years later. CaimNo. 5was fil ed over two years after
Appel | ant knew of the basis for its claim

Therefore, daimNo. 5was not tinely filed as required by State
Fin. & Proc. Code Ann. 815-217(b) [or 815-219(a)] and COVAR
21.10. 04. 02A. Pursuant to COVAR 21. 10. 04. 02C, MSBCA No. 2043 nust be
di sm ssed. The Board, thus, | acks the authority to consider the claim
and MSBCA 2043 is dism ssed with prejudice.

MSBCA 2044
1. On June 3, 1997 Appel l ant submitted Cl ai mNo. 6 upon which this

appeal is based.
2. Cl ai mNo. 6 request direct costs for idledwrk crews resulting
fromthe need to obtainidentification badges on April 28, 1994
and track access del ays between June 29, 1994 and Decenber 5,
1994.
State Fin. & Proc. Code Ann. 815-217(b) and COMAR 21.10. 04. 02A
require acontractor tofilewitten notice of aclaimwthin 30 days
after the basis for the claimis known or shoul d have been known.

Cl ai mNo. 6 is based on events which occurred between April 28, 1994
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and Decenber 5, 1994. Appellant didnot file daimNo. 6 until June 3,
1997, over two years later. ClaimNo. 6 was filed over two years
after Appellant knew of the basis for its claim

Therefore, daimNo. 6 was not tinely filed as required by State
Fin. &Proc. Code Ann. 815-217(b) or 219(a) and COVAR 21. 10. 04. 02A.
Pur suant to COVAR 21. 10. 04. 02C, MSBCA No. 2044 nust be di sm ssed. The
Board thus | acks the authority to consi der the cl ai mand MSBCA 2044 i s
di sm ssed with prejudice.

MSBCA 2045

1. On June 3, 1997 Appel | ant subm tted Cl ai mNo. 7 upon whichthis

appeal is based.

2. d aimNo. 7 request direct costs for | abor, materi al and equi prrent
for work related to the automati c doors on the project.

3. CaimNo. 7failstostatethe specific dates on which work onthe
automati c doors was perforned. However, all work was conpl et ed

by the end of April 1995.

State Fin. & Proc. Code Ann. 815-217(b) and COVAR 21.10.04.02A
require acontractor tofilewitten notice of aclaimw thin 30 days
after the basis for the clai mi s known or shoul d have been known. Wrk
was conpl et ed by the end of April, 1995. However, C ai mNo. 7 was not
fileduntil over two years later. CdaimNo. 7was fil ed over two years
after Appellant knew of the basis for its claim

Therefore, CaimNo. 7was not tinely filedas required by State
Fin. & Proc. Code Ann. 815-217(b) [or 815-219(a) and COVAR
21.10. 04. 02A. Pursuant to COVAR 21. 10. 04. 02C, MSBCA No. 2045 nust be
di smi ssed. The Board thus | acks the authority to consi der the claim
and MSBCA 2045 is dism ssed with prejudice.

MSBCA 2093
1. On March 10, 1998 Arundel submitted Claim No. 8 to th2 MIA
Appel | ant submitted an amended Claim No. 8 on April 33C0E988.
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No. 8 request ext ended overhead costs for del ays and di srupti ons

due to all eged MIA changes.

State Fin. & Proc. Code Ann. 815-217(b) and COMAR 21. 10. 04. 02A
require acontractor tofilewittennotice of aclai mwthin 30 days
after the basis for the claimis known or shoul d have been known.
Cl ai mNo. 8 i s based on events which occurred between March 9, 1994
(the day the contract was awarded) and the end of April, 1995 (the | ast
day Appel l ant alleges it performed work onthe project.) C aimNo. 8
was filed over two and a hal f years after Appel |l ant knew of t he basi s
for its claim

Therefore, daimNo. 8was not tinely filed as required by State
Fin. & Proc. Code Ann. 815-217(b) or [815-219(a)] and COMAR
21.10.04. 02A. Pursuant to COVAR 21. 10. 04. 02C, MSBCA No. 2093 nust be
di sm ssed. The Board thus | acks the authority to consider the claim
and MSBCA 2093 is dism ssed with prejudice.

For the foregoing reasons, the above-capti oned appeal s are
di sm ssedwith prejudice. Wereforeit isorderedthis day of

Decenber, 1998 t hat t he above-capti oned appeal s are di sm ssed with

prej udi ce.

Dat ed:
Robert B. Harrison |1
Chai r man

| concur:

Candi da S. Steel

20



Board Menber

Randol ph B. Rosencrantz
Board Menber

Certification
COVAR 21.10.01.02 Judicial Review.

A deci si on of the Appeal s Board i s subject tojudicial reviewin
accordance with t he provi sions of the Adm ni strative Procedure Act
governi ng cases.

Annot at ed Code of MD Rule 7-203 Tine for Filing Action.

(a) Generally. - Except as otherwi se providedinthis Rule or by
statute, apetitionfor judicial reviewshall be filedw thin 30
days after the | atest of:

(1) the date of the order or action of which reviewis
sought ;

(2) the date the adm nistrative agency sent notice of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

(3) thedatethe petitioner received notice of the agency's
order or action, if notice was required by law to be
received by the petitioner.

(b) Petition by Other Party. - If one party files atinely
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petition, any other personnmay file a petitionw thin 10 days
after the date the agency mail ed notice of thefiling of the first
petition, or wwithinthe period set forthin section (a), whichever
is later.

| certifythat the foregoingis atrue copy of the Maryl and State
Board of Contract Appeal s deci sionin MSBCA 1940, 2039, 2040, 2041,
2042, 2043, 2044, 2045, 2093 and 2094 Appeal of Arundel Corporation
under MFA Contract No. MIA-90-44-11.

Dat ed:

Mary F. Priscilla
Recor der
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