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OPINION AND ORDER BY MEMBER CHO

Upon consideration of the Motion for Summary Decision as to MSBCA 3165 on
Timeliness Grounds (“Motion”) filed by Respondent, Maryland State Highway Administration
(“SHA"), the Opposition filed by Appellant, Joseph B. Fay Company (“Fay”), Respondent’s
Reply, and oral argument heard on July 26, 2023, the Board grants Respondent’s Motion.

UNDISPUTED FACTS

In October 2017, Appellant was awarded SHA Contract No. FR3885171 for reconstruction
of the interchange between MD 85 and I-270 in Frederick County. During contract performance,
Appellant encountered subsurface rock conditions at various project locations, which it alleges
were materially different from the boring data provided by Respondent in the bidding documents.
The presence of unanticipated rock resulted in damages for which Appellant filed three claims for
equitable adjustment for differing site conditions, and all of them were denied by the Procurement

Officer (“PO”). Fay appealed each of the PO’s decisions to this Board.




































