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OPI NI ON BY BOARD MEMBER STEEL

Appel | ant tinely appeal s the final deci sion of the Departnent of

al Services (DGS) onits protest of the determ nation of DGS not

t o accept its proposal because t he proposal was not tinely received at

t he designated place for receipt of proposals.

Fi ndi ngs of Fact
On Novenber 23, 1998, DGSi ssued a Request for Proposal s (RFP)
seeking conpetitive seal ed proposals for the procurenent of

indefinite quantity contracts for energy performance services.
The deadl i ne for recei pt of proposal s was February 16, 1999, at

11: 30 a. m at the Departnent of General Services, Bid/ Proposal

Adm ni stration, 301 Wst Preston Street, Wst Lobby, RoomL- 100,

Bal ti more, Maryl and, 21201.

The Bi d/ Proposal Adm nistration (BPA) is adivisionof the Ofice

of Procurenent and Contracti ng of DGS. The mai n functi on of BPA

istodistribute solicitati on docunents andto receive bids and



proposal s for construction and constructi on-rel ated procurenents.

On February 16, 1999, there was only one entrance i nt o 301 West

Preston Street usabl e by the public, that entrance being the
aut omati ¢ door at the east end of the building directly adjacent

to the O Conor Buil ding at 201 West Preston. RoomlL-100, the
of fice of BPA, is at the opposite end of the | obby (on the west

si de of the buil ding, adj acent to Eutaw Street) about 150 f eet

fromthe east entrance intothe building. The only entranceinto
BPAis fromthe south side of thelobby. Thereis alarge sign
over the outside of the door to RoomL-100 identifyingit as Room
L- 100 and as the location of BPA.

There were three l arge signs in the | obby of 301 West Preston
di recting that bids and proposal s for DGS procurenents shoul d be
t aken t o RoomL- 100, Bi d/ Proposal Adm nistration. Al three signs
i n the | obby have arrows pointing bidders inthe direction of BPA

One signis on a col um about 30 feet insidethe doorway tothe
building, just totheleft of the guard stationwhichisthefirst

t hi ng one encounters upon entering the | obby. Another signis
| ocated in the south side of the | obby about one-third of the way
down t he | obby toward BPA. The third signis onthe north side
of the | obby, opposite the Preston Street or north entrance (which
was cl osed).

BPA ti me- st anps bi ds and proposal s as they are recei ved. The
ti me-stanper only records inwhole mnutes; it does not record
seconds. It isthe policy of BPAto set and adj ust the ti nme-stanp
clock to the nearest whole m nute in accordance with the tine
given by Bell Atlantic over thetel ephone andto usew thinthe
nearest mnute that time-stanp clock, and no other, as the
of ficial clock determ ning deadl i nes for recei pt of the bids and

proposal s. As she does on a daily basi s when bi ds are expect ed,



prior tothe 11: 30 a. m deadl i ne on February 16, 1999, Ms. Col | een
Hayes of BPAcalled Bell Atlantictoseeif thetine-stanp clock
of BPAagreed wthBell Atlantic’stinme. Sheconfirmedthat it
did. By the 11: 30 a. m deadl i ne on February 16, 1999, ei ght pro-
posal s were received.!?

7. Ms. Fran Weel er, a DGS enpl oyee wor ki ng i n BPA near t he count er
checked the tine by i nserting a pi ece of paper intothe tine-stanp
whi ch regi stered 11: 30 a.m She then wai ted until she had heard
the BPAtime-stanp clock click at 11: 31 a. m, whereupon she | eft
t he counter and went to sit down at her desk. Shortly t hereaf -
ter, M. David Camak, a delivery man fromUnited Parcel Service
(UPS), entered BPA at RoomL-100 and attenpted to | eave a box on
t he counter.

8. M. Canmek had first attenpted to deliver Appellant’s proposal to
the eighth fl oor mail roomof the State Departnent of Assessnents
and Taxati on ( SDAT) at 301 West Preston Street. Wil e an SDAT
enpl oyee si gned for the package at 10: 24 a. m, SDAT woul d not
accept the package. M. Canmak t hen proceeded t o drop packages of f

on 4 or 5different floors?hbetweenthe eight floor andthe first

! Apparently two of these proposal s have subsequently been
excl uded or wi t hdrawn. There are thus six vendors remai ni ng whose
proposal s areto be considered for award. It is theintention of DGS
to select six vendors who may potentially be awarded contracts.

2 Counsel for Respondent noved shortly after the hearingto
reopen the record so as to receive a | og produced (pursuant to
subpoena) by UPS a day or two after the heari ng show ng that sever al
persons had signed for deliveries addressed to personnel rangi ng the
fl oors above t he BPA. The | at est delivery signed for before M. Canak
arrived at t he BPAwas stanped 11: 29. Appel | ant argues t hat t hi s does
not prove that M. Camak was not at the door of the BPA whil e securing
the signature. Wile the Board grants the notion to reopen and adm ts
t hi s evi dence as Respondent’s Exhibit Hto t he Agency Report, we note
t hat t he Board had al ready made t he deci sion set forthinthis opinion,
and its opinion is not nodified as a result of the exhibit or
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10.

11.

12.

13.

fl oor of 301 West Preston Street, arriving at RoomL-100 shortly
after thetine that proposals were due. Hetestifiedthat when
he entered Room L-100, no personnel were at the counter.
Upon hearing M. Camak’ s entry i nt o RoomL-100, Ms. Weel er cane
to the counter and asked M. Canmak what was i n t he box. M. Canmak
di d not knowwhat was i nthe box. Nothing onthe outside of the
box identified it as a bid proposal. The side of the box
contained printed | abeling for “Oxford Ring Binders.” Ms.
VWheel er was not sure the box was bei ng deliveredtothe correct
| ocation, but she generated atine-stanmp on a bl ank scrap of
paper: 11:33 a.m

Ms. Wheel er and M. Canak det erm ned t o open t he box t o see what
it contained. When Ms. Wheel er sawthat it contai ned a proposal,
she affixed the 11:33 a.m scrap of paper to the box, and
i mmedi at el y wal ked around t he partition behindthe counter and
saidto M. Robert Tayl or, a DGS enpl oyee who i s Chai rman of t he
Eval uation Comm ttee for this procurenent who was observing t he
proposal openi ng proceedi ngs, “we have alate bid” (or words to
that effect).

The box in which Appellant’s proposal was shipped correctly
identifies the addressee as “Bi d/ Proposal Adm ni stration, Dept.
of General Services, 301 W Preston St., W Lobby, Rm L-100,
Balti nore, NMD 21201.”

By | etter dated February 19, 1999, t he DGS Procurenment O ficer
notified Appel | ant that DGS det erm ned t hat Appel | ant’ s proposal
was submtted | ate and woul d not be accept ed.

By | etter dated February 24, 1999, as suppl emented by | etter dated
March 4, 1999, Appellant protested against DGS s refusal to

consi der Appellant’s proposal.

Appel | ant’ s argunents thereon.



14. DGS denied the protest by decision dated March 15, 1999 and

Appel | ant appeal ed.

Decision

A proposal received after thetinme set for recei pt of proposal s
islate. The proposal is | ate even where the proposal is receivedonly
a fewseconds or, asintheinstant appeal, a m nute or so after the
time set for recei pt of proposals. COVAR 21. 05. 03. 02F provides that in
procurenment by conpetitive seal ed proposal s, | ate proposal s nay be
received only as permtted by COMAR 21. 05.02. 01, the regul ation
governing | ate bi ds subm tted under conpetitive seal ed bi ddi ng. COVAR
21.05.02.01B aut hori zes the acceptance of alate bidonlyif the bid
“woul d have been tinely but for the action or inaction of State
personnel directing the procurenent activity or their enpl oyees.”

Inthis appeal the recordreflects that DGS personnel directing
t he enpl oynent activity or their enpl oyees were not responsi bl e for the
Appel | ant’ s proposal not being deliveredtothe proper | ocationuntil
sonetinme after 11:31 a.m

COVAR 21. 05. 02. 10B does not permt the acceptance of a bid or
proposal which is |ate due to actions of a private carrier. See
Pi oneer O | Conpany, Inc., MSBCA 1060, 1 MSBCA 116(1982); Del marva
Drilling Conpany, MSBCA 1096, 1 MSBCA 36(1983).

Nor can the action or inaction of State Departnent of Assessment

and Taxati on enpl oyees be attributed to DGS so as to authorize the
acceptance of Appellant’ s | ate proposal. SDAT andits eighth floor
mai | roomenpl oyees at 301 West Preston Street are not “State personnel
directing the procurenent activity or their enpl oyees.” The | anguage
of the regulation clearly refers only to enpl oyees of the agency
conducting the procurenent. Therefore, the attenpt to deliver the
proposal to SDAT may not be attri butable to DGS. SeePATCODi stribu-
tors, Inc., MSBCA 1270, 2 MSBCA 1128(1986); _R. R. Donnelley & Sons




Conpany, MSBCA 1463, 3 MSBCA 1213(1989).

The procurenent regul ati ons provi de that al ate proposal “may not
be consi dered” unless it “woul d have been tinely but for the action or
i naction of State personnel directingthe procurenent activity or their
enpl oyees.” Under the facts of this appeal thereis no basis under the
| awfor DGSto accept Appel |l ant’ s proposal because t he proposal woul d
not have beentinely “but for the action or inaction of State personnel
directing the procurenent activity or their enployees.”

Accordingly, the appeal is denied. Werefore, it is Oderedthis
____day of My, 1999, that the appeal is denied.

Dat ed:

Candi da S. Steel
Board Menber

| concur:

Robert B. Harrison |1
Chai r man

Certification
COVAR 21.10.01.02 Judicial Review
A deci si on of the Appeal s Board i s subject tojudicial reviewin

accordance with t he provi sions of the Adm ni strative Procedure Act
governi ng cases.



Annot at ed Code of MD Rule 7-203 Tinme for Filing Action.

(a) Generally. - Except as otherw se providedinthis Rule or by
statute, apetitionfor judicial reviewshall befiledwthin 30
days after the | atest of:

(1) the date of the order or action of which reviewis
sought;

(2) the date the adm ni strative agency sent notice of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

(3) thedatethe petitioner received notice of the agency's
order or action, if notice was required by |law to be
received by the petitioner.

(b) Petition by Other Party. - If one party files a tinmely
petition, any other personnmay file a petitionw thin 10 days
after the date the agency nail ed notice of thefiling of the first
petition, or wwithinthe period set forthin section (a), whichever
is later.

| certify that the foregoingis atrue copy of the Maryland State
Board of Contract Appeal s decision in MSBCA 2122, appeal of Viron

Ener gy Servi ces under Departnent of General Services Project No. 98-
EPC- | DC.

Dat ed:

Mary F. Priscilla
Recor der



