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Appel | ant, Park.Net, Inc., tinely appeals the denial of its

protest on various grounds that the award of a contract to its

conpetitor was inproper.

Fi ndi ngs of Fact
On June 9, 1998, the Departnent of Natural Resources (DNR) i ssued

a Request for Proposals (RFP) for inplementationof acentralized

conput eri zed reservati on and regi strati on sof t ware appl i cation and
call center for the State Forest and Park System

The pur pose of the newsystemistoallowpark visitors toreserve
canp sites, cabins and picnic shelters at any one of 29 State
par ks by making a single toll-free tel ephone call instead of
contacting individual parks.

The deadl i ne for recei pt of proposal s was July 14, 1998, by whi ch
time DNR had recei ved proposal s fromfour (4) vendors: |Integrated
Communi cati ons Services, Inc. (I1CS), the Personal G oup, Inc.
(PA), Appellant and Biospherics, Inc. (Bl).

Al phonso Gorham DNR s Di rector of Managenent Servi ces, opened
proposal s on July 24, 1998 in the presence of two witnesses.



Appel | ant’ s proposal was not anong those opened.

On August 10, 1998, Appellant’s President, Andrew Kirkham
t el ephoned DNRto check on the status of the solicitation. He
spoke to M. Davi d Rogers, who i nformed hi mt hat a proposal from
Appel I ant had not been received. M. Kirkhamthen called M.
Cor hamand advi sed hi mt hat t he Appel | ant’ s proposal was del i vered
and accept ed by a DNR enpl oyee on July 24, 1998. Upon i nvesti ga-
tion, DNRdi scovered that the Appel | ant’ s proposal had been pl aced
in another area of DNR s conputer room where the unopened
proposal s had been stored prior to the proposal opening date. The
proposal was then distributedto the Eval uati on Conmttee, whose
si x menbers either were inthe process of review ng the technical
proposal s or had not yet begun to review them

DNR gave each vendor two hours to deliver an oral presentationto
t he Eval uation Conmttee. ICS, PA and Appel |l ant deliveredtheir
presentati ons on August 19, 20 and 26, 1998 respectively.
Appel |l ant’ s presentati on was i nterrupted by a bonb scare and
continued at a |local restaurant. The presentation may have
concl uded prior tothe all ocated two hours bei ng expended when
sonme eval uators had to | eave. It was agreed t hat Appel |l ant coul d
continueits oral presentationat thesitevisit at Appellant’s
headquarters i n New York the foll owi ng day. Not all Eval uati on
Comm ttee nmenbers were present for thesitevisit at Appellant’s
headquarters the follow ng day.

The Board fi nds based on testinony at the hearing that Appel | ant
has not been prejudicedinthe evaluationof its proposal by the
ear| i er m splacenment of the proposal or theinterruptionto and
possi bl e shorteni ng of Appellant’s oral presentationto all of the
Eval uati on Conm ttee nenbers.

The RFP requi red subm ssi on of technical and fi nanci al proposal s.



10.

11.

12.

13.

The technical proposals were eval uated individually by the
eval uat ors and assigned scores for the offerors’ technical
responses. The financial proposals were revi ewed separately, as
requi red by COVAR 21. 05. 03. 03. A(2). A spreadsheet show ng t he
scores given to each techni cal proposal was prepared and ent ered
into the record with the names of the individual eval uators

r edact ed. The total scores were as foll ows:

Oferor? Scor e

| CS 60. 847
Appel | ant 55.772
PG 52. 824

M. Gorham who was one of the eval uators, revi ewed t he fi nanci al
proposals. The RFP asked offerors to propose charges to park
visitors for call center and internet reservations, cancell ations
and changes over athree-year period. Appellant’s charges were
hi gher than those of I CS. Total costs proposed were as fol | ows.

O feror Cost s

| CS $1, 263, 933
Appel | ant $2, 257,713
PGl $2, 482, 502

Based upon I CS' s hi gher technical score and the substanti al
di sparity in the charges proposed by the vendors, the DNR
Procurement Oficer determned to select | CSto performthe work
and | CSwas so notifiedon or about October 9, 1998 inaletter
dated Cctober 9, 1998 from M. Gorham

The Board of Public Wrks approved the contract on January 27,
1999.

Appel | ant requested and recei ved a debri efi ng on February 9, 1999

Bl apparently either withdrewits offer or its proposal was found

not reasonably suscepti bl e of bei ng sel ected for award prior tothe
creation of the total score spreadsheet.
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and tinmely filed a bid protest on February 16, 1999.

14. Fromthe March 23, 1999 denial of the Appellant’s protest,
Appel | ant appealed to this Board on April 2, 1999.

15. Requests by counsel for postponenents del ayed t he hearing of the
evidentiary portion of the appeal until August 11 and 12, 1999

with argunent of counsel being received on Septenber 8,

1999. However, | CS has been operating under the contract approved
by t he Board of Public Wrks on January 27, 1999 si nce February
8, 1999 with sonme prelimnary work being perforned earlier.

Deci si on

|. Evaluation of Proposals

Appel | ant assertsinits protest that its proposal was “buri ed
under a pile of boxes in a closet of office supplies” and was not
reviewed until 10 days after the Eval uati on Conmttee had revi ewed t he
ot her proposals. The record reflects, however, that all of the
conmi ttee nenbers either were inthe process of review ng the technical
proposal s or had not begunto reviewthemat thetine they received
Appel l ant’ s proposal. None of the comm ttee menbers had conpl et ed
their reviewof the techni cal proposal s; nor had any of t he vendors
given their denonstrations to the Eval uati on Conm ttee, which occurred
on August 19, 20, and 26, 1998. The Board fi nds t hat t he Appel | ant was
not prejudicedinthe delay inforwarding of its technical proposal to
t he eval uators for their reviewcaused by the initial m splacenment of
Appel | ant’ s proposal .

Appel I ant asserts that DNR s eval uati on of its technical proposal
must have been unreasonabl e because Appel | ant recei ved | ower scores

than it believes it should have received as aleader inits field.



Specifically, Appell ant asserts that the technical scores awarded were
unreasonable in four categories: “Proposed approach to
nmeeti ng/ exceedi ng the technical requirenments of the

RFP, "2 “Offeror/ Staf f Experience,” “Quality of Traini ng Programand
Training Material s,” and “Econom c Benefit tothe State of Maryl and.”
The basis for this challengeis the propositionthat it should have
been gi ven hi gher scores thanit was, becauseit believesitself to be
the “leading provider of canpground reservation/ registration/
reporting systens to state, federal and provincial governnents.” The
record reflects that Appell ant is a know edgeabl e and experi enced
provi der of such services andisinfact anindustry | eader. However,
denmonstrating that one is an i ndustry | eader does not constitute
grounds for finding that an evaluation is flawed.

O particular concernto Appell ant were the scores it received for
its “custom zationrequired’ responses. Appellant arguedinits pro-
test and on appeal that it shoul dnot have been gi ven | ower scores for
responding to the RFP wi t h t he phrase “custom zation required,” because
t hat was perm tted under theterns of the RFP. Appellant’s asserts
that it shoul d not have been penal i zed by t he Eval uati on Conm ttee for
allocating only $25,000.00 for custom zation of its software.
Appellant’s President testified that in his opinion that was an
adequat e al | ocati on and Appel | ant asserts that the DNR had no rati onal
basi s for concl udi ng ot herwi se. However, three evaluators testified
t hat t hey gave Appel |l ant | owscores or no points for “custoni zati on
requi red” responses because t hey had no assurance fromthe materi al s
provi ded by Appellant that Appellant could in fact provide the
custom zed software for the all ocated $25, 000. 00 and t hus the State
woul d not receive the required software or woul d have t o pay nore t han
$25, 000. 00.

2 Hereinafter “proposed approach.”

5



Inevaluating therel ative desirability and adequacy of proposal s,
a Procurenent Oficer isrequiredto exercise business andtechnical
j udgernent in his personal reviewof proposals and recei pt of the advi se
of an agency eval uati on panel. Such actioninvolves the exercise of
di scretion. 3 This Board wi ||l not second guess or di sturb a Procurenent
Oficer’ s exercise of discretioninthe absence of a cl ear show ng t hat
such exerci se was unreasonabl e or arbitrary or constituted a viol ation
of law or regulations. Beilers Crop Service, MSBCA 1066, 1 MSBCA
125(1982) at p. 5, citingSol on Aut omat ed Servi ces, Inc., MSBCA 1046,
1 VSBCA 1110 (1982) at p. 22. ConpareRi ggins &WIIianson Machi ne Co. ,
Inc., Conp. Gen. Dec. B-182801, 75-1 CPD { 168 at p. 10; Deci sion
Sci ences Corporation, Conp. Gen. Dec. B-182558, 75-1 CPD Y 175 at p. 6.

During the debriefing on February 9, 1999, Appell ant was advi sed

that it had recei ved 14. 81 of a possi bl e 25 poi nts under the “Proposed
Approach” criterion and that the greatest shortcom ng of Appellant’s
proposal under this factor was the nunber of tinmes that the phase
“Custom zati on Required” appeared in the proposal.

The eval uation scoresheets produced by DNR and testi nony from
eval uators at the hearing confirmthat, infact, Appellant received a
| ower score because of its use of theterm”Custom zati on Required.”
Specifically, the scoresheets reveal that, for numerous requirenents,
t he eval uators were permittedonly a“will conply” (one point) or a
“W il not comply” (0 poi nts) eval uation. For these requirenents, as
wel | as for certainothers, the eval uators often found Appel | ant to be
non- conpl i ant (and awar ded t he proposal zero points) if Appellant used
the term *“Custom zati on Required.”

The RFP expressly provided that submtting a response of

SCOVAR 21. 05. 03. 03A(6) provides that whileinitial eval uati ons may
be made by an Eval uati on Comm ttee, final eval uations (including review
of the eval uati on of the Eval uati on Conm ttee) nust be perforned by t he
Procurement Officer and agency head or designee.
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“QCust om zati on Requi red” would be interpreted to nmean that the offeror
“wll conply” with the requirenent:

For each requirenent, the O feror shoul d choose
one of the statenments bel owand provi de a short
narrative to explain the answer:

1) indicate that the Oferor can currently conply
with the requirenment by typing “1 N COVPLI ANCE”
after the requirenent nunmber . . .OR

2) Indicatethat the Oferor will conply withthe
requi rement after software nodification by typing
“CUSTOM ZATI ON REQUI RED’ after the requirenment
nunber . . . OR

3) indicate that the offeror is not going to
conply with the requirement by typing “WLL NOT
COWPLY” after the requirenment nunber.

Appel | ant argues that by findingits proposal non-conpliant in
circunstances where it noted that custom zati on woul d be required, the
DNR penal i zed Appellant for doing precisely what the RFP required.

However, DNRrepresentatives i ndi cated at Appel | ant’ s debri efing
and eval uators testified at the hearing that they were concerned t hat
Appel | ant woul d not be abl e to conpl ete the custoni zati on required
wi t hout additional charge to the State.

The RFP i nstruct ed of f erors on howsuch cust om zati on costs shoul d
be shown.

| f software nodificationis needed for
the OFferor’s software to neet the
requi rement of this RFP, the nodifica-
tion costs shoul d be incorporatedinto
the O feror’ s proposed custoner trans-
action service charges as |isted on
t he Bi d sheet (Attachnent Q. Modifi -
cati on costs shoul d not be shown as a
separate charge payabl e by DNR.

Appel | ant’ s proposal includedthe cost for custom zati on as part



of its financial nodel and transaction fees. The total anmount incl uded
in Appellant’s price for custom zation ($25,000) was identified
t hr oughout t he proposal as a “fund for $25,000. . . which the State of
Maryl and may use for software custonization. . . .” Appellant’s
President testifiedthat $25,000 i s adequate for the type of custom z-
ation that woul d be required to Appell ant’ s systemand t hat Appel | ant
was conmmttingtoconply wwthall requirenents for whichit notedthat
custom zation was required and that if the cost of required custom z-
at i on exceeded $25, 000, t hen t he conpany woul d be responsi bl e for such
costs.

Eval uati on Comm ttee nenbers testified, onthe other hand, that
t hey assuned that (i) the custom zation costs identified by Appel | ant
woul d be insufficient tocover the nodifications requiredand (ii) that
DNR woul d becone responsi bl e for any cust om zati on costs beyond t hose
included in Appellant’s proposal.

Because t he eval uat ors assuned t hat t he $25, 000 fund m ght or
woul d be insufficient to cover all custom zation tasks required,
Appel I ant’ s response was of t en f ound non- conpl i ant wher ever Appel | ant
noted that custom zation was required. Four eval uators awarded
Appel | ant zero points for all requirenments for which Appell ant
indicated Custom zation Required/ $25K Fund Avail abl e.

The record refl ects that eval uator scoring error accounts for
approxi mately hal f of the difference between Appellant’s and I CS' s

scores under t he “Proposed Approach” criterion.* Appellant argues that

4 As reflectedinthe Techni cal Eval uation Scoring Summary si x
eval uators scored the offerors’ Technical Proposals, and these
eval uators were designated “A” through “F.”

The error under the “Proposed Approach” criterion which
accounts for roughly half of the 3.66-point difference between
Appellant and | CSunder this criterion occurred as follows. One of the
eval uators (Eval uator A) m srecorded | CS' s “ Proposed Approach” score on
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when t he offerors’ scores are further corrected to account for the

eval uat ors scoring of requirenments for whi ch Appel | ant noted “custom z-

hi s “Eval uati on Tot al Sheet” by erroneously recordi ng 20. 492 poi nts
rather than the 10.272 points that should have been recorded.

Eval uat or Aassigned I CSa total of 428 poi nts under t hat
criterion, whichwas then nultipliedbythe weightingfactor of .024
for atotal score of 10.272. On that sane sheet, however, Eval uator A
al so recorded a “Grand Total” score of 20.492 for |ICS under three
criteria: “Proposed Approach,” “Marketing,” and “Training.”

When Eval uat or A subsequently attenpted to transfer these
scores to the Eval uati on Total Sheet he mi srecorded t he score for the
“Proposed Approach” criterion, erroneously giving ICSthe "G and
Tot al ” score of 20.492 rather than the correct score of 10.272. This
erroneous score of 20.492 was then transferred to the Techni cal
Eval uati on Scoring Sunmary where it inflated both (i) ICS s “average”
score under t he Proposed Approach criterionand (ii) ICS s “total”
techni cal score.

When Eval uator A's error is corrected, I CS s “Average Score”
for the “Proposed Approach” criterion declines froml18.47 to 16.76.
Thi s cal cul ati on error as noted accounts for approxi mately Y2of the
t echni cal evaluation differential between | CS and Appel | ant under the
“Proposed Approach” criterion. W enphasizethat therecordreflects
that this error was unintentional.

The record further reflects that the individual evaluator’s
scores were internally consistent. For instance, Eval uator Atended to
gi ve scores either at or well above t he average score, whil e Eval uat or
Btended to gi ve scores either at or bel owt he average score. Nor was
there disparity inthetotal point score eval uation of the technical
proposals. The totals onthe technical scores for all proposals fell
wi t hi n a 10- poi nt range. The record does not support any t heory of a
deli berate attenpt by the evaluators to elim nate Appellant from
conpetition. Nor may the scoring by the Evaluation Commttee be
decl ar ed suspect sinply because the record refl ects Appel |l ant to be a
“| eadi ng provi der” of canpground reservation systens. The subjective
determ nations of procuringofficials (i.e. evaluators) areentitledto
great weight, and nere disagreenent with their judgenent is not
sufficient toshowthat the eval uati on was unreasonabl e. Ags Genasys
Cor poration, MSBCA 1325, 2 MSBCA {158 (1987), at pp. 12-13.




ation required/ 25K fund avai |l abl e,” Appel |l ant’ s proposal woul d be
ranked first inthe “Proposed Approach” criterion and | i kely woul d be
first inthe overall technical eval uation. Accordingly, Appellant’s
argument continues, the technical eval uationwas fatally fl awed, and
t hi s protest shoul d be sustai ned. However, the scoring error standi ng
al one may not reasonabl y be sai d to prejudi ce Appel | ant gi ven the tot al
scores recei ved by Appellant and ICS. It’s protest nust rise or fall on
the alleged “custom zation required” scoring defect.

Based on the record in this appeal we find that Appellant’s
assertions that it shoul d not have | ost points for respondingtothe
RFP with t he phrase “custom zati on required” constitutes second-
guessing the Evaluation Commttee s assessnent of its
proposal . This Board has previously declinedto accept an anal ogous
argunent :

DHRtol d potential offerors at the pre-proposal
conference that DHRwoul d not reject proposal s as
unacceptableif offerors submtted job descrip-
tions of positions intheir organization that
were vacant inlieu of resunes of actual persons
who would do the work . . . Appellant thus
unreasonably assunmed, if it did, that it coul d
recei ve maxi mumpossi bl e scores on t he “Assi gned
Key Personnel” criteria based solely on job
descri ptions of positions rather than resunes of

act ual persons who woul d do t he work, al t hough it
was permtted to cast its offer in this manner.

I n any event, eval uati on of proposalsinacom
petitive negotiation procurenent isamatter for
t he agency Procurenment O ficer’s sol e discretion
based on t he advi ce of an agency eval uati on panel
if used. We may act to overturn a Procurenent
Oficer’s determnationto award to an offeror he
deens t he nost qual i fi ed based on an RFP’ s eval u-
ation criteria only if he acts unreasonably,
abuses his discretion, or failstofollowa l egal
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re-quirement in nmaking the award. [citations

omtted]. Appellant has the burden of proof to

establish that the DHRProcurenent O ficer fail ed

to neet the required standard.
United Conmmunities Against Poverty, Inc., MSBCA 1312, 2 MSBCA
1144(1987), at pp. 9-10.

While the RFP herein all owed respondents to use the phrase

“custom zation required’” it does not follow that a proposal was
entitledtothe maxi numpossi bl e score for that response. Likew sethe
assertion that the Evaluation Commttee had no rational basis to
det erm ne t hat the $25, 000 al | ocat ed by Appel | ant for custom zati on of
its software was i nsufficient i s not supported by the record. The
record reflects that the eval uators had reasonabl e concerns t hat
Appel l ant’ s fundi ng for custom zati on purposes was i nsufficient and
their scoring refl ected such concern. ® Such di fferences of opinionwl|
not sufficeto showthat the eval uators acted unreasonably, abused
their discretion or failed to follow a | egal requirenent.

Appel | ant al so argues that the Eval uati on Comm ttee “denon-
strat[ed] a significant —yet unsupported and —unsupportable —
preference for the I CS proposal.” It bases this assertiononits
contention that it shoul d have recei ved hi gher scores that it did,
based on its experience as a |l eader in the provision of canpground
reservation services and t hat | CS shoul d have recei ved | ower scores
that it did. However, such a cl ai mof bias nust be supported by nore
t han i nference or supposition:

Biaswill not attributedto procurenent officials
based on i nference or supposition. B. Paul Bl ai ne
Associ ates, Inc., MBBCA 1123, August 16, 1983, at
p. 13. However difficult it nmay be to prove the

5 The t hree eval uators who testified at the hearing were m d-
to hi gh-1evel DNR enpl oyees knowl edgeabl e and experi enced i n park
servi ce operations, technology and procurenent.
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subj ective notivation of State procurenment
of ficials, an Appel | ant seeking to establishthat
its conpetitive position was affected by
di scrim natory actions neverthel ess carries the
bur den.

Bal ti nore Mot or Coach Conpany, MSBCA 1216, 1 MSBCA 194(1985), at

p. 8. Appellant has not net the burden based on the record herein.

Appel | ant’ s argunent s concerni ng favoriti smand bi as and unfair
scoring di sregard t he unavoi dabl y subj ecti ve nature of an eval uati on
process, and the di scretion accorded tothe agency. That processis
entitledto deference. This Boardw || not substitute its judgenent

for the agency’s in evaluating proposals.

I1. Waiver of Requirements

Appel | ant next al |l eges t hat DNRwai ved certai n requirenents of the
RFP t hat had a dramati c and prej udi ci al i npact on the price eval uation
and that if the of ferors had conpet ed on an equal basiswithregardto
t he wai ved requirenments, or if those requirenents
had not been wai ved for ICS, the offerors’ price proposal s |ikely would
have been very simlar.

The RFP advi sed of ferors that the State woul d have i nstal | ed at
St at e expense certain | SDN (dedi cated) |ines by the fall of 1998 and
provi ded that offerors shouldinter alia, install and naintain, at the
of feror’s expense, | SDN equi pment necessary to connect fromthe DNR
headquarters to the offerors’ call center. |In addition, the RFP
required that the offeror be responsible for all operational
conmuni cat i ons expenses, including | SDN-rel at ed expenses, between t he

renpte |l ocations and the call center.

| n response tothese | SDNrequirements, ICSstatedthat it was “IN
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COWPLI ANCE” and briefly described the basis for the conpliance.
Simlarly, inits Techni cal Proposal, Appellant al so statedthat it was
“I' N COWPLI ANCE” and briefly described the basis for the conpliance.

| n addi tion, Appellant identified an alternative solution that
woul d use i nt ernet - based conmuni cati ons rat her than dedi cat ed | SDN
i nes. Appellant asserted internet-based communi cati ons provi ded a
“nmore cost effective” solutionfor connectivity between the DNR and
renote parks, and Appellant stated that it would wel cone the
opportunity to di scuss such alternatives withthe DNRand i dentify
potential cost-savings opportunities that may be avail abl e.

Appel | ant al so addressed the possibility of cost savings
associated with wai ver of the | SDN requirenents in its Financi al
Proposal , pronoting the alternate sol ution of using an I nternet Service
Provi der as “a much nore cost effective alternative to the | SDN
solution envisioned in the RFP.” Appellant expl ai ned:

| f the State of Maryl and woul d perm t | nternet-
based communi cations, this could allowus to
significantly reduce the cost of this project.
By providing |l ocal -dialing accesstoanin-state
| nt ernet Service Provider, thetel ecommunications
costs to support the parks woul d be significantly
reduced, by-passi ng any | ong-di stant charges t hat
may be associatedwith 1 SDN. As wel |, the costs
for establishing a dedi cated communi cations |ink
tothe State’s Tawes Bui |l di ng i n Annapolis coul d
al so beelimnated. Further, the costs for the
state to upgrade the comruni cati ons equi pment
used by t he parks coul d al so be el i mi nated, as we
woul d propose to utilize the existing 33kbps
nodens.

Gventhe structurerequired for this response,
we have not included these options in

our bid. However, we are interested in
di scussing our alternatives with the State.
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Appel | ant agai n rai sed the i ssue of an | SDN wai ver duringits
Denonstration/ Site visit on August 26-27, 1998. At that tine, the DNR
responded t hat t hey under stood t hat | SDNwas not Appel lant’s preferred
approach and that they sinmlarly understood that it was Appellant’s
position that an | SDN approach was not as cost effective. |ICS
apparently alsoraisedtheissuewiththe DNRduringtheir sitevisit,
as reflected in an internal DNR e-mail dated Septenber 14, 1998.

So far both conpani es we have visited, I CS and
Appel | ant do not want to use our | SDN |ines.
Bot h say they can be nost cost effective with
Internet. They say the lines are just as re-
l'iabl e.

Appel | ant asserts that DNRvi ol at ed St at e procurenent regul ati ons,
whi ch prescribe the action that an agency should take when it
determ nes that its requirenents should be clarified and/or had
changed fromthose set forth in the original RFP:

| f di scussions indi cate a need for substantive
clarification of or change in the request for
proposal s, the procurenent officer shall anend
the request toincorporate theclarification or
change.

COMAR 21.05.03.03C(3) (a).

However, the record does not reflect that offerors needed
clarification; only that they desired to use an all egedl y nore cost
effective internet communi cati ons approach rather than the | SDN
approach provided for inthe RFP. The State, however, is not required
to change its m ni numneeds or requirenents as it perceives them
because offerors prefer another approach. Conpare
Adm ral Services, Inc., MSBCA 1341, 2 MSBCA 1159(1987). See COVAR
21.04.01. 03 and . 04.

W recogni ze al so that this is a procurenent under COVAR 21. 05. 03

(Procurenment by Conpetitive seal ed proposal s) where the agency’s
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under st andi ng of its m ni numneeds may be sonewhat undefi ned. However,
inthisinstance the RFP advi ses offerors that by the fall of 1998 t he
State at its own expense will have installed I SDN |ines and t hat
of ferors should (not nust) install and nmaintain at the offeror’s
expense certai n | SDN equi pnent t hat woul d be conpati bl e wi th what t he
State already had in pl ace. W t herefore deny Appel | ant’ s appeal on
grounds that the State was required to anmend t he RFP t o provi de for
internet type equi pnment installation only because of the stated
preference of two of the offerors.

We next address Appellant’s related all egationthat the State
wai ved t he | SDNrequi renment for | CSand i ntended to do so during the
eval uati on period prior to award and execution of acontract with ICS.

“1t i s fundanmental that an agency nmay not solicit quotations on
one basi s and t hen make award on anot her basis.” SeeHoneywell, Inc.,
MSBCA 1317, 2 M CPEL 1148, at p. 10 (1987) (quotingD scount Machi nery
and Equi pnent, Inc., B-220949, 86-1 CPD 1193). To the contrary, when

an agency’ s needs change such that a material discrepancy exists

bet ween t he st at enent of work i ssued in the RFP and t he agency’ s act ual
needs, the RFP should be amended to reflect the nobst current and
accurate informati on avail abl e. See Honeywell, Inc., supra at p. 10.
As the U. S. General Accounting Ofice (GAO stated inWD.C. Realty

Cor por ati on,

It i s afundanmental principal of governnent
procurenent that conpetition be conducted on an
equal basis, that is, offerors nust betreated
equal 'y and be provi ded a common basi s for the
preparation of their proposals . . . . The
Federal Acquisition Regul ation (FAR)
requires the governnment to issue a witten
amendnent whenever the scope of work or
solicitationrequirenments are rel axed, increased,

or otherwisenodified. . . . Thus, contracting
agencies nust treat all offerors fairly and
equal ly.
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B- 225468, 87-1 CPD 1248, at p.5 (citations omtted).
The requi renment for an agency to anend a RFP when i t s needs change
m ght apply evenif recei pt of one particul ar proposal resultedinthe

agency’s desire for a different approach. See Rix

| ndustries, Inc., B-241498,91-1 CPD 7165. InRix Industries, Inc., the
GAO observed:

[ We have previously found t hat where an agency,
after the recei pt of offers, determ nes that an
al t er nat e approach not cont enpl at ed under t he RFP
is as acceptabl e as or nore desirabl e that the
approach call ed for under the RFP, the agency
must either anmend the RFP or engage in
appropriate discussions with the offerors in
order to allowall conpetitive range firnms an
opportunity to conpete on a conmon basis.

91-1 CPD 1165, at p. 6.

The record hereinreflects that after ICSwas identified as having
subm tted the wi nni ng proposal the | SDNrequirements were abandoned i n
favor of the internet-based communications that | CS and Appel | ant
preferredto use. DNRargues, however, that the agency’ s accept ance of
such an alternate solutionis not a “waiver” of a requirenent nor
ot herwi se prejudicial to other offerors or inappropriate. Inthe
Agency Report DNR advi ses that:

| CShas utilized sone alternate solutionstothe
techni cal proposals included in the RFP, but
t hose sol uti ons were devi sed and proposed after
t he contract was awarded to I CS. For instance,
| CSisusing aninternet service provider for the
primary conmuni cation link fromDNR s renote
| ocationstothelCScall center, instead of | SDN
phone | i nes. However, this useof analternate
t echni cal sol uti on does not constitute a waiver
of any requirenent of the RFP, because there were
no mandatory requirenents inthe RFP for specific
techni cal sol utions.
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Agency Report, at 9.
We have noted that offerors were advi sed by the RFP t hat t hey
shoul d provide I SDN | i nks not that theynust do so. However, we agree

wi t h Appel | ant that the concept of i nperm ssibly wai ving or rel axi ng
techni cal specifications for one offeror, tothe prejudi ce of ot her
of ferors, does not apply exclusively inthe context of “mandatory”
requirenments. |If the record reflects that an offeror woul d have
alteredits proposal toits conpetitive advantage had it been gi venthe
opportunity torespondtothe altered requirenments or standards we
woul d find prejudice to exist were such offeror not given the

opportunity torespondtothe altered requirenents or standards. See

Honeywell, Inc., supra at p. 10.

The record refl ects that both Appellant and I CS preferred to use
aninternet solutionrather than|SDN. However, notw t hstanding their
desire, they proposed an | SDN sol ution and their proposals were
eval uat ed on t he basi s of their proposed | SDNsol uti on. An eval uat or
(who was responsi bl e for preparing the RFP) testifiedthat he prepared
a proposed contract nodificationreflectinghis belief that the | SDN

requi rements woul d have to be formal | y wai ved. The docunent provi ded:

1. DNRw |l waivethe | SDNrequirenment as stated
inthe RFP A-21 ANDA -22. The Vendor wi || not
be required to use t he DNR | SDN phone | i nes. But
t he Vendor will continue to be responsible for
t he communi cati on expenses generated by the
operation of the central reservation system

2. It isfurther agreedthat the Vendor may use
an Internet Service Provider (I1SP) for the
primary communication |ink from DNR renote
| ocations tothe Vendor’s call center and t hat
di al up nodens wi || be an accept abl e backup to an
| SP.

3. It isfurther agreed that after a six nonths
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trial period of ISP use, DNR may revisit the
issue of |SP communication. If the ISP
comuni cation nmethod has proven to be not
acceptable or reliable, a DNR acceptable
conmuni cati on net hod nust be install ed by the
Vendor within two nonths.

Thi s proposed nodi ficati on was not utilized. The record further
reflects that there is no witten contract nodificationto ICS s
contract reflecting ICS s inplenentationof its “alternate solution.’
DNR advi sed at the hearing of the appeal that no such nodification
exi sts and stated that the al ternate sol uti on had been i npl enent ed by
oral agreenment with 1 CSand that there had been no adj ustnent inthe
contract price.

Thus, al t hough | CS proposed to be “I NCOVMPLI ANCE” with t he | SDN
requi rement s and presunabl y i ncl uded t he cost of such conplianceinits
fixed-price offer, and al t hough proposal s were eval uat ed on t he basi s
of the I SDNrequirenents, DNRhas al lowed | CSto i npl enent a di fferent
i nternet techni cal solution, without any reductionin contract price
and wi t hout changing the preferred | SDN sol uti on set forth in the
contract.® Has such action viol ated t he General Procurenent Law or
COVRTitl e 21 or was t he Appel | ant prej udi ced by the rel axati on of the
| SDN approach outlined in the RFP? It is the position of DNR that
such action constitutes a matter of contract adm ni strati on beyond t he
scope of this Board' s jurisdiction over contract formation disputes.

Had such rel axati on occurred after the Board of Public Wrks had
approved t he contract (which provided for the | SDNsol ution) with ICS,
and | CS had t hen been all owed to i npl ement a | ess expensi ve i nt er net
solutionwe wouldinall probability, based onthis record, deny the
appeal since matters of contract adm ni strati on beyond the |l egitinmate
scope of the Board’ s bid protest jurisdictionwouldbeinvolved. An

6 The RFP is part of the contract.
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exceptionto this probabl e out cone woul d be a record t hat denonstr at ed,
asthisrecordfailstodo, that it was the State’s intention at the
time the eval uati ons were conducted to permt i nplenentati on of an
i nternet solution after determ ni ng t he wi nning of fer based on t he | SDN
st andar d.

However, this record does refl ect that only days (at nost a week
or two) after the Procurenment O ficer accepted the evaluator’s
eval uati ons and concl uded based on t hose eval uati ons t hat t he contract
shoul d be awarded to | CS (and several nont hs before such contract was
presented to t he Board of Public Wrks for approval ), the Procurenent
Officer determined to permit ICS to proceed with a less costly
substitute internet solution.

Award (at all relevant times herein) is defined to nean the

t ransm ssi on by the procurenent agency, after all required approvals

have been obt ai ned, of either the executed contract or witten notice
of award to t he sel ected contractor. COVAR 21. 01.02.01(8). The Board

of Public Works was required to approve the award of the subject

contract. Herein ICSwas notified it was the sel ected vendor and
permttedto substitute aninternet solution before the Board of Public
Wor ks approved t he award of the contract. Thus, at the tinme perm ssion
for the substitutionwas granted the conditions for award set forthin
COVAR (i .e. Board of Public Wrks approval) had not been met. The
record reflects that the proposal s were eval uat ed based on one set of
criteria (I SDN) and that at the ti me award was recommended t o t he Boar d
of Public Wrks by the Procurenent O ficer, DNRproposedto allowthe
contractor to performthe work based upon anot her set of criteria (i.e.
t he substitute internet solution). DNRissued the RFP based onits
bel i ef that of ferors shoul d base their proposal s uponintegrationwth
existing | SDNI|ines. However, duringthe award process, DNR determ ned

t hat DNR s m ni numneeds coul d be net by a | ess expensive al ternative.
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COVAR 21. 05.03. 04 requi res that a determ nati on reconmendi ng awar d
be based on price and the eval uati on factors set forthin the RFP.
Since the record refl ects that provision of an | SDN sol uti on con-
stitutes a material part of the RFP, both as to techni cal and cost
of fers, the Procurenment Officer coul d not have had assurance at t he
ti me she wai ved the | SDNrequi renent that of ferors had been conpeti ng
on an equal basi s unl ess she cal |l ed for best and final offer(s) under
COVAR 21. 05.03. 03D based on an anended RFP t hat provi ded for an
internet solution as an alternative to ISDN. In this procurenent
techni cal nerit was gi ven greater val ue than cost (60% 40% . Based on
the record hereinwe findthat one nay not determnewi th certainty
t hat Appel | ant coul d not have subm tted an of f er based on a cheaper
i nternet solution that woul d have been determ ned to be the nost
advant ageous offer considering both technical nerit and price.

The appeal is thus sustained.

Wherefore, it is Orderedthis day of Septenber, 1999 t hat

t he appeal is sustained.

Dat ed:

Robert B. Harrison |1
Chai r man

| concur:

Randol ph B. Rosencrant z
Board Menber
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Certification
COMAR 21.10.01.02 Judicial Review.

A deci si on of the Appeal s Board i s subject tojudicial reviewin
accordance with t he provi sions of the Adm ni strative Procedure Act
governi ng cases.

Annot ated Code of MD Rule 7-203 Tinme for Filing Action.

(a) CGenerally. - Except as otherw se providedinthis Rule or by
statute, apetitionfor judicial reviewshall befiledwthin 30
days after the | atest of:

(1) the date of the order or action of which reviewis
sought;

(2) the date the adm ni strative agency sent notice of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

(3) thedatethe petitioner received notice of the agency's
order or action, if notice was required by |law to be
received by the petitioner.

(b) Petition by Other Party. - If one party files a tinely
petition, any other personnmay file a petitionw thin 10 days
after the date the agency nail ed notice of thefiling of the first
petition, or wwithinthe period set forthin section (a), whichever
is later.

| certify that the foregoingis atrue copy of the Maryland State
Board of Contract Appeals decision in MSBCA 2123, appeal of
Par k. Net, I nc. under Departnent of Natural Resources RFP No. M S00198.

Dat ed:

Mary F. Priscilla
Recor der
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