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OPINION BY BOARD MEMBER DEMBROW 

 

The issue presented in this bid protest is whether,  after 

bid opening but prior to contract award, the State may release 

all bidders from their offers and request that new bids be 

submitted and further, allow new bids for work not previously 

included in initial bids.  For the procedural and s ubstantive 

reasons set forth below, including that all bidders  were treated 

the same, this appeal must be denied. 

 

Findings of Fact 

 

1.  On July 9, 2014 the Maryland Motor Vehicle Administ ration 

(MVA) promulgated on eMarylandmarketplace.com a cer tain work 

solicitation known as Solicitation No. MDJ043101008 6, 

Contract No. V-MUL-15001-M, for snow and ice remova l at 

fourteen (14) MVA facilities located around the Sta te. 

2.  Appellant McChesney Associates, Inc. (McChesney) in itially 

submitted bids for the MVA facilities in Waldorf an d 
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Westminster, while interested party Capital Transmi ssion, 

Inc. (Capital) initially submitted bids for the MVA  

facilities in Annapolis, Beltsville, Cumberland, Fr ederick, 

Gaithersburg, Hagerstown, Largo, Westminster, and W hite Oak, 

but not Waldorf.  (Agency Report, Tab B.) 

3.  Bids were due, evaluated and posted on August 7, 20 13. 

4.  Of the six (6) bidders that submitted bids in respo nse to 

this solicitation, only McChesney bid on the Waldor f job.  

( Id.)   

5.  On August 7, 2013, MVA became aware that, of the fo urteen 

(14) identified locations of MVA facilities, eight (8) of 

them received only a single bid price from a single  bidder 

and two (2) of them received no bid at all.  ( Id.)  

6.  On August 11, 2014, the procurement officer notifie d all 

bidders it was necessary for them to file revised B id 

Worksheets because the original Worksheet provided by MVA 

contained deficient language as a result of which M VA was 

unable to determine the true and correct fixed pric es 

offered for the services specified.  (Agency Report , Tab C.) 

7.  The specific deficiencies determined by MVA include  

incorrect designation of one cost item as a price p er 

application instead of price per hour of applicatio n time, 

as well as failure to provide spaces for bidders to  tabulate 

total costs based upon unit costs and also a grand total of 

all costs.  (Agency Report, Tab D.) 

8.  As a result of MVA’s late discovery of the foregoin g 

deficiencies, all bidders were notified that they w ere not 

bound by their initially submitted bid prices and i nstead, 

were requested to submit replacement bids in place of their 

original bids.  (Agency Report, Tab C.) 

9.  At the same time, noting the absence of any bid at all for 

the MVA facilities in Belair and Easton, MVA notifi ed 

bidders, “We encourage you, if feasible, to conside r 
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submitting a bid at the other locations.”  ( Id.)   

10.  In response to MVA’s invitation for new bids, both McChesney 

and Capital submitted to MVA revised bids including  the 

addition of bids for work at new locations not offe red by 

their original bids.  McChesney’s revised bid was e nlarged 

to include the MVA facility in Belair while Capital ’s 

revised bid was enlarged to include the MVA facilit ies in 

Belair and Easton, for which no one had bid, as wel l as the 

MVA facilities in Glen Burnie and Waldorf, for whic h only a 

single bidder had previously made an offer.    (Age ncy 

Report, Tabs C, E.) 

11.  For the MVA facility at Waldorf, McChesney revised its 

initial bid of $4,426 to a new price of $11,045, wh ile 

Capital offered a bid price of $5,195. ( Id.) 

12.  Immediately following the ranking of bidders on Aug ust 14, 

2014, McChesney protested MVA’s proposed award of t he 

contract for the Waldorf location to Capital, stati ng as the 

basis of its protest that Capital did not initially  submit 

any price at all for the Waldorf location and that McChesney 

was thereby prejudiced by disclosure of its bid to Capital. 

(Agency Report, Tab F.) 

13.  Implicit in McChesney’s protest is that MVA’s Augus t 11, 

2014 request for new bids permitted bidders to subm it prices 

for Belair and Easton, but not other locations for which a 

bidder did not previously submit an initial bid.  

14.  On October 8, 2014, MVA denied McChesney’s protest dated 

August 18, 2014.  (Agency Report, Tab G.) 

15.  On October 16, 2014, MVA filed its appeal with the Maryland 

State Board of Contract Appeals (Board). 

16.  On November 14, 2014, MVA filed its Agency Report.  

17.  Subsequent to the filing of the Agency Report no ad ditional 

pleadings were filed nor did either party request a  hearing. 
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Decision 

 

Violation of the Code of Maryland Regulations (COMA R) 

21.05.02.12D is the single basis cited by appellant  in support of 

its appeal.  That provision pertains expressly to “ Mistakes 

Discovered After Award.”  Here the mistakes in the Bid Worksheet 

that gave rise to MVA’s allowance of revised and en larged bids 

were discovered at or after the time of bid opening  but prior to 

contract award.  Therefore this section of COMAR is  inapplicable. 

MVA seeks to justify its handling of this solicitat ion by 

reliance in part upon COMAR 21.05.02.08B, which emp owers the 

procurement officer to amend the solicitation by pu blicly 

announcing and providing a revised Bid Worksheet, t hough 

ordinarily, an Amendment to a solicitation is promu lgated prior 

to the bid due date.  Here it was not.  The State a lso relies 

upon COMAR 21.05.02.12A which provides, “Technicali ties or minor 

irregularities in bids, as defined in COMAR 21.06.0 2.04, may be 

waived if the procurement officer determines that i t shall be in 

the State’s best interest.  The procurement officer  may either 

give a bidder an opportunity to cure any deficiency  resulting 

from a technicality or minor irregularity in its bi d, or waive 

the deficiency if it is to the State’s advantage to  do so.”  

Neither party offers any argument regarding the cor rectness of 

classifying the initially provided defective Bid Wo rksheet as a 

technicality or minor irregularity which would auth orize the 

State to allow bidders to cure such a deficiency.  In any event, 

that provision of COMAR appears intended to apply t o 

irregularities contained in a particular bid, rathe r than those 

arising in all bids occasioned by an error or defic iency in the 

State’s work solicitation.  Here, all bidders were directed to 

submit new bids after bid opening.  

Instead of COMAR 21.05.02.12D, 21.05.02.08B, or 21. 06.02.04, 

the Board finds guidance in COMAR 21.06.02.02C, whi ch states, 
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“After opening of bids or proposals but before awar d, all bids or 

proposals may be rejected in whole or in part when the 

procurement agency, with the approval of the approp riate 

Department head or designee, determines that this a ction is 

fiscally advantageous or otherwise in the State’s b est interest.”  

There is no indication in the record whether the De partment head 

or designee approved MVA’s August 11, 2014 determin ation to 

reject all bids and request new bids to be provided  on a revised 

Bid Worksheet. 

It is said that absence of evidence is not evidence  of 

absence.  The State is entitled to a prima facie presumption that 

its decisions are supported by all lawful requireme nts.  In order 

to invalidate the State’s determination to reject a ll bids and 

request new ones, appellant bears the burden of pro of that MVA’s 

decision was made without the requisite “approval o f the 

appropriate Department head or designee.”  Because appellant’s 

proof is lacking in this regard, the State’s decisi on remains 

presumed to be valid and must stand.  Moreover, the  Board is 

without authority to reverse the determination made .   

The foregoing dicta is not intended to criticize any aspect 

of the procurement officer’s handling of this solic itation.  It 

is important to recognize that all bidders were tre ated equally 

on the same playing field when all were relieved fr om being bound 

by their initial bids and requested to submit new b ids.  Both 

appellant and the interested party were permitted t o expand their 

bids to include new MVA locations for which they el ected not to 

submit an initial bid.  Both did so, though the Boa rd is somewhat  

sympathetic to appellant’s prospective position tha t it assumed 

that new bids were to be allowed only for the two l ocations for 

which no initial bid was submitted by anyone, namel y, Belair and 

Easton, and that that assumption was implied by MVA ’s August 11, 

2014 request for new bids.  While the Board underst ands why 

appellant feels aggrieved to have lost the Waldorf job to a 
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competitor who did not initially submit a bid for t hat work, such 

bids were never forbidden by MVA.  In fact, they we re invited.  

Most importantly, all bidders were treated the same .  That is to 

say that in the second round of bidding, if McChesn ey had 

submitted bids for MVA locations besides Waldorf, W estminster, 

Easton and Belair, the State would have been mandat ed to evaluate 

those bids, just as it evaluated Capital’s bids for  previously 

bid as well as newly bid locations. 

It is also important to note again that in the inti al round 

of bidding, McChesney was the only bidder for the W aldorf job.  

Hopefully appellant would not seek to argue that it  is therefore 

the only bidder allowed to do that job, and further , that it is 

incumbent upon MVA to pay McChesney whatever appell ant decides to 

impose as its new price as shown on the revised Bid  Worksheet.  

Even McChesney must recognize the necessity for the  State to have 

allowed all bidders to submit new bids for any of t he locations 

for which MVA seeks snow removal services.  That’s all that was 

done here, and none of the terms of the initial or new 

solicitation prohibited that course of action nor t he second 

round outcome based upon the competition induced by  allowing 

every bidder the same opportunity to bid. 

Finally, the Board notes that appellant initiated a nd then 

apparently abandoned this appeal without the benefi t of 

professional legal counsel as required by COMAR 21. 10.05.03, a 

requirement of which McChesney received specific ex press notice 

from the Board on October 20, 2014.  On many prior occasions the 

Board has denied other unrelated appeals based upon  the failure 

of an appellant to retain at attorney.  See Visions  America 

Community Development Corp. , MSBCA 2701 (May 2010); Pipes & Wire 

Svcs, Inc. , MSBCA 2709 (June 2010), Del. Elevator, Inc., MSBC A 

2774 (Sept. 2011); Mercy Family Care Ctr., Inc. , MSBCA 2855 (Aug. 

2013); Sovereign Consulting, Inc. , MSBCA 2857 (Nov. 2013). 
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For all of the foregoing reasons, this appeal shall  be and 

hereby is DENIED. 

 

Dated: ________________________________  
Dana Lee Dembrow 
Board Member  

I Concur:  
 
 
_____________________________  
Michael J. Collins 
Chairman 
 
_____________________________ 
Ann Marie Doory 
Board Member 
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Certification 

 
COMAR 21.10.01.02 Judicial Review. 

 
A decision of the Appeals Board is subject to judic ial 

review in accordance with the provisions of the Adm inistrative 
Procedure Act governing cases. 
 

Annotated Code of MD Rule 7-203 Time for Filing Action.  
 

(a) Generally. - Except as otherwise provided in this Rule 
or by statute, a petition for judicial review shall  be filed 
within 30 days after the latest of: 
 

(1)  the date of the order or action of which revie w is 
sought; 
(2)  the date the administrative agency sent notice  of 
the order or action to the petitioner, if notice wa s 
required by law to be sent to the petitioner; or 
(3) the date the petitioner received notice of the 
agency's order or action, if notice was required by  law 
to be received by the petitioner. 

 
(b) Petition by Other Party. - If one party files a timely 
petition, any other person may file a petition with in 10 
days after the date the agency mailed notice of the  filing 
of the first petition, or within the period set for th in 
section (a), whichever is later. 

 
 
 

 
*      *      * 

 
 

 
I certify that the foregoing is a true copy of the Maryland 

State Board of Contract Appeals decision in MSBCA 2 907, appeal of 
McChesney Associates, Inc. Under MVA Solicitation N o. V-MUL-
15001-M. 

 
 
 
Dated:                         

Michael L. Carnahan 
       Deputy Clerk  

 


