Docket No. 2157 Dat e of Decision: 2/24/00

Appeal Type: [X] Bid Protest [ ] Contract Claim

Procurenment Under Conptroller of the Treasury |FB OC-2000-06

Appel | ant/ Respondent: Horton & Barber Professional Services, Inc
Conptroller of the Treasury

Deci si on _Sunmar y:

Reci procal Preference

Where the Procurement Officer acted diligently and reasonably in
i nvestigating whether the District of Colunbia applies a preference
agai nst out-of-state bidders, his conclusion that a District of Colunt
preference exists triggering Maryland s reciprocal preference provisic
COVAR 21.05.01.04, is sound and has a basis in law. The Board will nc
di sturb an appropriate discretionary act of a procurenent officer, anc
must therefore uphold this decision.



BEFORE THE MARYLAND STATE BOARD OF CONTRACT APPEALS

In the Appeal of

HORTON & BARBER :
PROFESSI ONAL SERVI CES, [ NC. MSBCA Docket No. 2157

Under Conptroller of the:
Treasury | FB OC- 2000- 06

APPEARANCE FOR APPELLANT WIIl Purcell, Esq.
Washi ngt on, D.C.

APPEARANCES FOR RESPONDENT Geral d Langbaum
John K. Barry
Assi stant Attorneys General
Annapolis, M

OPI NI ON BY BOARD MEMBER STEEL

This matter conmes before the Board on the Appeal of Horton &
Bar ber Professional Services, Inc. (hereinafter “H&B”) fromthe
Procurenment O ficer’s final decisiondenyingits bid protest regarding
a solicitation issued by the Conptroller of the Treasury
(“Conptroller”) toobtaintenporary personnel servicesinwhichthe
Procurement O ficer applied COVAR 21. 05. 01. 04, regardi ng a reci procal
preference provisionset forthintheinvitationfor bid (“IFB"), so as
to renove H&B fromt he st at us of | owbi dder, and prevent t he award of
the contract to it.

Fi ndi ngs of Fact
1. On Septenber 21, 1999 t he Conptrol |l er of the Treasury i ssued | FB

No. OC-2000-06 for Tenporary Personnel Services to assist the

State with the openi ng of nail and t he processi ng of tax returns
during the peak i ncone tax-filing season. The Conptroller w shed

t o acqui re tenporary personnel services such as managenent and



payrol |l services.

2. On Cct ober 14, 1999 bi ds were recei ved fromei ght vendors: five
Maryl and r esi dent busi nesses, and t hree resi dent busi nesses of the
Di strict of Col unbi a. Appell ant Horton & Barber is aresident
busi ness of the District of Colunbia. H&B’ s bi d was t he | owest
responsi ve bid. National Enployer’s Concepts submtted the | onest
bi d anong t hose bi dders whose principal officeis |located in
Mar yl and.

3. The solicitationlnvitationfor Bid (IFB) containedthe follow ng
| anguage: “The provi si ons of State Fi nance and Procurenent Article
8§14- 401 and COVAR 21. 05.01. 04 shal | apply tothis solicitation.”

4. State Finance and Procurenent Article 814-401 states:

(a)(1) 1In this section the follow ng words have the
meani ngs as i ndi cat ed
(2) “Preference” I|ncludes:
(i) a percentage preference;
(ii) an enpl oyee residency requirenment; or
(iii1) any other provision that favors a
resi dent over a nonresident.
(3) “Resident bidder” neans a bi dder whose
principal office is |ocated in the State.

(b) When a unit uses conpetitive sealed biddingto
war d a procurenent contract, the unit may gi ve a
preference to the resident bi dder who subm ts t he
| owest responsive bidfroma resident bi dder
if:

(1) the resident bidder is a responsible bidder;
(2) aresponsible bidder whose principal officeis
i n anot her state submts the | owest responsive
bi d;
(3) the other state gives preferencetoits
residents; and
(4) a preference does not conflict with a federal

The State has over the years devel oped a pool of experienced
workers who are willing to work tenporarily for several nonths each
year to assist the State with its tax return receipt obligations.
Therefore, the focus of the contract is on managenent of the payroll-
type functions, rather than on a hiring function.
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| aw or grant affecting the procurenment
contract.

(c)(1) Anonresident bidder submtting a proposal for
a State project shall attach to the proposal a
copy of the current statute, resol ution,
policy, procedure, or executive order of the
resi dent state of the nonresident bidder that
pertains to that state’s treatnent of
nonr esi dent bi dders.

(2) A preference under this section shall be
identical to the preference that the other
state gives to its residents.
The Board of Public Wrks adopt ed COVAR 21. 05. 01. 04 t o i npl enent
814-401. This regul ation states:

A. Definitions

(1) Inthis regulation, the follow ng terns
have the meani ngs i ndi cated.
(2) “Preference” neans:

(a) A percentage preference;
(b) An enpl oyee residency requirenent; or
(c) Any other | aw, policy, or practice that
favors a resident over a nonresident.
(3) “Resident business” neans a busi ness whose
princi pal office or principal base of
operations is |located in the State.

* * %

B. Conditions. A procurenment agency nay give a
preference to a resident business if:
(1) The resident business is a responsible:
(a) Bidder, under a conpetitive seal ed bid,
(b) O feror, under a conpetitive seal ed
proposal , or
(c) Provider of architectural or engineering
servi ces;
(2) A responsi bl e bi dder, offeror, or provider
of architectural or engineering services
whose principal office or base of
operations is in another state, submts the
| owest responsive bid, the nost
advant ageous offer, or a qualification



statement or a technical proposa

concerning architectural or engi neering
servi ces;

(3) The other state gives a preferencetoits

resi dents through | aw, policy, or

practice; and

(4) The preference does not conflict with a
federal |aw or grant affecting the
procurenment contract.

C. Application. A preference under this regulation
shall be identical to the preference that the
ot her state, through | aw, policy, or practice,
gives to its residents.

The Di strict of Colunbia has a preference |l aw. D. C. Law 12- 268,
D.C. Code 81-1153.3 (enacted April 27, 1999) as foll ows:

(b) (1) The Mayor shall incl ude anong t hese prograns a bid
pr ef erence mechani smfor | ocal busi ness enterprises and
di sadvant aged busi ness enterprises and atwo-tier smal
busi ness set -asi de programat the contract | evel, which
shall include a separate set-aside programfor snal
busi ness enterprises with gross revenue of $1, 000, 000 f or
2 consecutive years, and a separ at e set - asi de programf or
all small business enterprises, and for |ocal and
di sadvant aged busi ness enterpri ses at the subcontracting
| evel . I nevaluating bids and proposal s, agenci es shal
awar d preferences, inthe formof points, inthe case of
proposal s, or a percentage reductionin price, inthe case
of bids, as follows:

(A) Five points or 5%for | ocal business
enterprises;
(B) Five points or 5%for di sadvant aged
busi ness enterprises; and
(C) Two points or 2%for businesses | ocated in
enterprise zones.

Al t hough application of Maryl and’s preference |l awcan in sone
ci rcunst ances be di scretionary, Section |l (L) of the instant

Invitationfor Bidrequiredthat the preference fornmula set forth



in 814-401 and COVAR 21. 05. 01. 04 be applied. Thus, a Procurenent
Officer is authorizedto award preference points for aresident
bi dder if a |l ower bidder is aresident of a state that awards
preference points “to its residents through | aw, policy, or
practice” COVAR 21.05.01.04B(3).

8. Since the | owest responsi ve bi dder had its principal place of
business inthe District of Colunbia, the Procurement Officer
i nvestigated whether or not the District had a preference
provi sion. Determningthat the District of Col unbi a preference
provisions remainineffect and are being enforced as a matter of
policy and practice by agencies of the D.C. governnent, the
Procurement Officer applied reciprocally D.C.'s preference
provision by allotting 5% for |ocal bidder and 5% for
di sadvant aged bi dder, or a 10%i ncrease inthe price of the |l ow
bi dder, Appellant. Application of the preferenceresultedin
Nat i onal Enpl oyer’s Concepts, not Appell ant, becom ng t he | onest
responsi ve bidder.?

9. On Novenber 3, 1999 t he Procurenent Officer notified Appel | ant
that it was not being selected for award because, after
application of the D.C. preference, it was no |l onger the | owest
bi dder . On Novenmber 10, Appellant tinely protested the
Procurement O ficer’s decision, and that protest was deni ed on
Novenber 18, 1999. Appellant tinely appeal ed that final decision
to this Board.

H8B' s total weighted bid price was $7.56. NEC s was $7. 74.
Affording NEC a 10 percent reduction, the reciprocal application of
the reduction provided to a D.C. resident business in the D.C. Act,
reduces NEC s bid to $6.97, a figure |lower than H&'s. In fact, M.
Smth applied D.C.'s preference in error, by increasing H& s (and
t hose of the other two D.C. Bidders) bid by 10 percent, rather than
reducing NEC s bid by 10% However, the result was the same: NEC
becanme the | owest responsive bidder.
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Deci si on

Appel | ant di sputes that the District of Colunbia currently
enforces its preference towards D strict of Col unbi a bi dders. It argues
t herefore, that a preference shoul d not have been applied against it,
and it should have been awarded this contract.

Appel | ant first argues that the Procurenent O ficer’s decision
that the District of Col unbi a gi ves a preference whi ch under COMAR
21.05.01.04 should be reciprocally applied against a District of
Col unbi a bi dder i s erroneous because the District of Colunbiais not a
State. Infact, the District of Colunbiais a State for the purpose of
t he Maryl and General Procurenent Law. State Fi nance and Procur enent
Article 811-101(u)(2), specifically applicable to procurenents
i ncludi ng the preference provi sion at 814-401, defines “state” to
i nclude the District of Col unbi a.

Appel | ant next argues that in 1995, the D strict of Col unbi a was
decl ared by the United States Congress to be in a “state of enmergency”,
wher eupon Congress exercisedits authoritytolegislateinandfor the
District of Col unbi a and created the D. C. Fi nanci al Responsibility and
Managenment Assistance Authority [hereinafter “the Control Board”] to
manage and regul ate the l aws and affairs of the District of Col unbi a.
(Pub. L. 104-8). The U.S. Congress, which enactedthe legislationto
establish the Control Board, Appellant therefore argues, “has the
exclusive authority tolegislateinandfor the District of Col unbi a”,
i ncl udi ng procurenment preferences. Thisis erroneous. Wilethe U S
Congress has overriding authority, that authority is not excl usi ve, and
the people of the District of Col unbia have not been conpletely
di senfranchi sed. The District of Col unmbia has a Mayor and a City
Council wthlegislative authority which produced the Local Snmall and
D sadvant aged Busi ness Enterprise Act of 1998 (the D. C. | aw provi di ng

preferences tolocal businessesinD strict of Colunbi a procurenents).



D.C. Code S1-1153.3 (1999).

Appel | ant further argues that the Control Boardis not bound by
the laws set forthinthe D.C. Code, includingthose governingcity
contracts and procurenent and t he preference | aw, D. C. Code 81-1153. 3,
and that thus, in its oversight capacity, it does not apply the
preferences set out in the D.C. Code.

The Procurenent O ficer researched t he questi on of the authority
of the D.C. Control Board and found t hat whil e t he Control Board has
oversi ght authority, suchthat it reviews D. C. governnment agenci es’
procurenments and has the right toreject them nost procurenents are
made i n the first instance by t he D. C. governnent agenci es pursuant to
the D.C. Code. He al so foundthat in practicethe Control Board has
not overturned agenci es’ decisions to apply the preferenceintheir
procurenments. Wilethe Control Board al so has its own procurenents
whi ch are not subject tothe D.C. Code Procurenent Practices Act, the
Di strict of Col unbiacontinues to procure goods and servi ces through
its agenci es, al beit subject to Control Board oversi ght, and t hose
agenci es by | aw, policy and practice continue to provi de a systemof
preference points to resident bidders. The subject matter of the
i nstant solicitation woul d have been handl ed by a D. C. agency, not the
Control Board.

Next t he Appel | ant argues that the Procurenment O ficer i nproperly
appl i ed Maryl and’ s reci procal preference provision, State Fi nance &
Procurenment Article 814-401, because the D.C. preference statute “was
not established to advantage D. C. based busi nesses over nonresi dent
bi dders.” The Board di sagrees, since areviewof the D.C. Act shows
that it grants preference points inthree enunerated categories, i.e.,
assi stance progranms for |ocal business enterprise contractors,

di sadvant aged busi ness enterpri se contractors, and smal | busi ness



enterprise contractors, as a “bi d preference mechanism” Appellant’s
Chi ef Executive O ficer, M. Barber, testifiedthat Appellant is a
resi dent businessinthe D strict of Colunbia, andit would qualify for
bot h t he 5%"“| ocal busi ness” preference as well as t he 5%di sadvant aged
busi ness preference.

In the course of his investigation, the Procurement O ficer
recei ved an enmai |l nessage fromE |Iiot Branch, Director of the Ofice of
Contracting and Procurenent for the District of Col unbi a whi ch st at ed,
“Al'l Government of the District of Col unmbi a agenci es t hat conduct
procurenments i n accordance with the Procurenent Practices Act of 1985
(D.C. Code 81-1181.1 et seq.) arerequiredto conply with our | ocal
preference law in awardi ng contracts. D.C. Council Law 12-268.

The Procurement O ficer confirmed this information through
conversations with Robert Bausch, Legal Counsel tothe D.C. Ofice of
Contracts and Procurenents, with Jacquel yn Fl owers, Director of the
D. C. Departnment of Human Ri ghts and Local Busi ness Devel opnent, and
with D. C. Assistant Corporation Counsel Janmes Stanford, all of whom
assured himthat the preferencelawisineffect, isto be foll owed by
all agencies of the District of Colunbia, and is being very
aggressively enforced.

Thus, in his decision the Procurenent O ficer found that:

The District of Colunmbia has a price preference
provi sion set forth under D.C. Code 1-1153.3. It is
clear tonme that this sectionof theD.C. Codeisin
effect and i s being applied by D.C. agenci es. Because
it is provided for by | aw and i npl ement ed by both
policy and practice in the District of Col unbia,
Maryl and’ s reci procal provision applies. Wenthe
reci procal preference provisions are applied, your
client is not thelowbidder. Therefore |l amdenying
your protest.

Wi | e we have not previously addressed the District of Col unbi a

preference provi sion, we have had occasi on to previously exam ne the
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Maryl and reci procal preference provision ingEnvironnental G owth
Chanmbers, MSBCA 1952, 5 MSBCA 1398 (1996). In that appeal, the Board
consi dered whether or not the Procurement Officer had properly

det erm ned to apply Maryl and’ s reci procal preference provision agai nst
an Ohi o bidder inthe face of an Ohio statute that all owed a price
preference in favor of certain Chio bidders versus non-Chi o bi dders.
We observed that the Procurenent O ficer nmade a determ nation that Chio
woul d have allowed its resident a preference. W then held that

[t] he record does not reflect that this determ nation
by t he procurenment of fi cer was unreasonabl e. The Board
wi || not disturb adiscretionary act of a procurenent
of ficer unless such act is takeninbad faithor is
arbitrary.

Li kewi se, The investigati on conducted by the Conptroller’s Ofice
was proper3, and conducted in good faith. The Procurenent Officer acted
diligently and reasonably and hi s deci si on was not takeninbadfaith
or arbitrarily. H s conclusionis sound and has a basisinlaw The
Board will not disturb an appropriate discretionary act of a
procurenment officer, and nust therefore uphold this Procurenent
O ficer’s decision.

For the foregoi ng reasons t he appeal is denied. Werefore, itis
Ordered this 24th day of February, 2000 that the appeal is denied.

Dat ed:

Candi da S. Steel
Board Menber

3Except for the error noted in footnote 2, supra, which the
Board finds did not affect the outcome of the determ nation.
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concur:

Robert B. Harrison 1|1
Chai r man

Randol ph B. Rosencrantz
Board Menber

Certification
COVAR 21.10.01.02 Judicial Review.

A deci si on of the Appeal s Board i s subject tojudicial reviewin

accordance with t he provi si ons of the Adm ni strative Procedure Act
governi ng cases.

Annot at ed Code of MD Rule 7-203 Tinme for Filing Action.

(a) Generally. - Except as otherw se providedinthis Rule or by
statute, apetitionfor judicial reviewshall befiledwthin 30
days after the | atest of:

(1) the date of the order or action of which reviewis
sought ;

(2) the date the adm ni strative agency sent notice of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

(3) the date the petitioner received notice of the
agency's order or action, if noticewas required by lawto
be received by the petitioner.

(b) Petition by Other Party. - If one party files atinmely
petition, any other personmy file a petitionw thin 10 days
after the date the agency mail ed notice of thefiling of the first
petition, or withinthe periodset forthinsection (a), whichever
is later.
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| certify that the foregoingis atrue copy of the Maryland State
Board of Contract Appeal s decision in MSBCA 2157, Horton & Bar ber
Prof essional Services, Inc., Under Conptroller of the
Treasury | FB OC- 2000- 06.

Dat ed:

Mary F. Priscilla
Recor der
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