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OPI NI ON BY BOARD MEMBER STEEL

This matter cones before the Board on the appeal by Free State
Reporting, Inc., (“Free State”) fromthe denial of its protest by the
O fice of Adm nistrative Hearings (“OAH) that it was not informed in
t he Request for Proposals of a preexisting bias for stenotype court
reporting over electronic court report-ing, and therefore was not
deenmed qualified on its technical proposal to advance to
consi deration of its financial proposal.

Fi ndi ngs of Fact
1. In March 1999, the OAH issued a Request for Proposal s! (“RFP")

1 According to COVAR 21.05.03.01, a request for proposals (as
opposed to an invitation for bid) should be used for the procurenment
of human, social, cultural or educational services and real property
| eases, and be used for other procurenments (such as the instant one),
where the procurenent officer, with the witten approval of the
agency head or designee, determ nes that conpetitive seal ed bidding
cannot be used because

1) Specifications cannot be prepared that would permt an
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for Court Reporting Services, including the recording of
testinmony, transcription, and the furnishing of transcripts and
conmputer disks for adm nistrative hearings and other events.
The Offerors were to nmake a two-vol ume subm ssion; one for
their technical proposal and the second for their price

pr oposal

The RFP specified, inter alia, that technical proposals shoul d

address, at a m ni num

1. Methods of verbati mrecordi ng and backup. (Is
st enot ype machi ne, steno-mask, etc., used? Is
t he net hod used superior to that used by others?
Howi s back-up, if any, used? Is it necessary or
desirabl e? |Is conputer assistedtranscription
avai l abl e? Routinely used?)

* * %

3. Quality control. Methods, systens procedures,

and practices that are used to assure accuracy

and qual ity of the end product and of each step

in the process of recording and transcription.
State Finance and Procurenment Article 813-104(b)(2)(ii) & (iii)
require that “a request for proposals shall include a statenent
of . . .(ii) the factors, including price, that will be used in
eval uating proposals; and (iii) the relative inportance of each
factor.” Tracking the statute, COVAR 21.05.03.02A sets forth
the content that nust be included in a Request for Proposals,
including, inter alia, (2) The evaluation factors and an
i ndication of the relative inportance of each eval uation

factor, including price.

award based solely on price; or

2) Conpetitive sealed bidding is not practicable or is not
advant ageous to the State and there is conpelling reason
to use the source sel ection nethodol ogy set forth in this
chapter.



4. According to the RFP, Section V, Evaluation and Sel ection

Procedure, A. Eval uation Comm ttee,

Al proposal s recei ved by t he subm ssi on deadl i ne
wi ||l be eval uat ed by an Eval uati on Comm tt ee.
The Conmittee may request technic-al assistance
from any source.

The Committee will review each proposal for
conpliance wth the mandatory feature
requirementsin Sectionlll (Specification) and
with all other mandatory requirenents of this
procurenent. Failure to conply with any
mandat ory requirement will normal ly disqualify a
vendor’s proposal. Proposal s requiring

clarificationfroma vendor before a deci si on on
their qualifications can be reached by the
Commttee may be categorized as potentially
qualifyinguntil clarificationis obtained, or
until the Procurenent Officer reaches a final
det erm nati on concerni ng qualifications of the
proposals. Mmnor irregularitiesin proposals
whi ch are immateri al or i nconsequential innature
may be wai ved whenever it is determnedtobein
the State’s best interest.

5. According to the RFP, the price proposal would only be revi ewed
if the technical proposal were considered “qualified”, i.e., if
it attained at |east 75% of the total possible points:

B. Technical Evaluation

The Comm ttee will conduct aninitial eval uation
of the technical nmerit of each qualifying
proposal. This evaluationw || be made ont he
basis of the criteria listed on the enclosed
evaluation form To be considered qualified, a
proposal nust attain at | east 75%of the total
possi bl e points. (Enphasis supplied)

6. The evaluation formreferred to in B. Technical Evaluation,

above, and which was utilized by the Evaluation Committee in

review ng the proposals, stated the foll ow ng:



OFFICE OF ADMINISTRATIVE HEARINGS
BID PROPOSALS - COURT REPORTING
EVALUATION CRITERIA

DESCRIPTION WEIGHT

BASIC REQUIREMENTS 30 %

OTHER REQUIREMENTS 5%

PROCESS OF TRANSCRIPTION 5%

QUALIFICATIONS, EXPERIENCE AND

NUMBER OF PERSONNEL 5%

MANAGEMENT CAPABILITIES 3%

QUALITY CONTROL 6 %

STANDARDS AND PRACTICES FOR

HIRING AND TRAINING OF PERSONNEL 6%
TECHNICAL TOTAL 60%
PRICE 40%
TOTAL SCORE 100%

SCORING:

EXCELLENT - 10 POINTS
VERY GOOD - 7 POINTS
SATISFACTORY - 5 POINTS
FAIR - 3 POINTS

POOR- 1 POINT

BIDDERS MUST MEET 75% OF TOTAL POINTS ON THE

TECHNICAL PROPOSAL TO QUALIFY FOR CONSIDERATION FOR

THE CONTRACT.
Inerror, this formapparently was not sent to potential offerors
wi t h t he proposal solicitation package. The Procurenent O ficer
testifiedthat he believedthat the formwas | ater provi ded at the
pre-bid conference on March 16, 1999, or by facsimle or mail.
However, of the five offerors, it is clear fromtestinony t hat
Appel l ant, the Interested Party For the Record Inc., and VWl |l s
Reporting, I nc. never received a copy of this statenent of the
appl i cabl e evaluationcriteria. Counsel for Appellant proffered
that to his knowl edge, one of feror, Deposition Services (“DSI"),



10.

11.

12.

at this time has a copy of the docunent initsfiles, but it is
unknown when that copy was received.

Despite the statenment in Section Bthat “this evaluationw || be
made on the basis of the criteria listed on the encl osed
eval uation forni, no offeror protested the absence of this
document prior tothe openi ng of proposal s, nmuch | ess request ed
a copy of the docunent.

The RFP, di d however, indicate that “technical nmerit will be
greater thanfinancial.”, and that the sel ection procedure for the
procurenment requires that theinitial technical eval uation be
conpl et ed bef ore consi derati on of a vendor’s pricing proposal .
(See Finding of Fact Nos. 5 and 12).

| f Appel | ant (or any other offeror) wi shed to protest the absence
of the evaluation factors, the protest was required to have been
made prior to the proposal subm ssion deadline. COMAR
21.10.02.03. A

Fi ve proposal s were recei ved on March 30, 1999, and wer e eval uat ed
by an eval uati on conm ttee conprised of four eval uators, a panel
whi ch i ncl uded adm ni strative |l awjudges. Each eval uator was
provi ded with a score sheet and eval uati on f ormon whi ch he was
torecord his conments and observati ons of the proposals. The
of ferors were ranked by t he eval uators as fol |l ows: on a wei ght ed
poi nt scale, atotal of 24 points was avail abl e to each t echni cal
proposal. Since abidnust attain 75%o0f the points availablein
order toqualify for reviewof the price proposal, 18 points were

required to remain in conpetition.

Bl DDER VE|I GHTED SCORE
For the Record, Inc. 23. 67
Wal I s Reporting, Inc 22.23
Free State Reporting, |nc. 13.94




Deposition Services, Inc. 12. 40
Yor k Reporting 7.62

13. As can be seen fromthe above tabl e, For the Record and Wal | s
Reporting were the two bi ds which secured sufficient pointsto
advance to the price phase of the procurenent. While For the
Record recei ved nostly 10's fromt he eval uators i nthe vari ous
cat egori es, Appellant received 7's, 5 s and 3's2. On May 14, 1999
Free State was advi sed that it had not achi eved the required 75%
score and that the contract had been awar ded t o anot her vendor.
That ot her vendor was For t he Record, whi ch had scored t he maxi nrum
perm ssible pointsinfive of the seven areas set forth onthe

Eval uati on Format Findi ngs of Fact No. 6 above. A second vendor,

Wal | s Reporting, al so passed the 75%cut of f for points onthe
techni cal evaluation. It is notedthat both of these offerors
of fered primarily stenotype services.

14. On June 8, 1999, Appellant was given a debriefing. At that
meeti ng, Appellant was advised that the eval uators had been
persuaded t hat the use of stenotype or steno-nmask provi ded a
superior service than the use of el ectronic recordi ngs, and t hat
during the eval uati on, those vendors provi di ng st enotype services
recei ved nore points for providingthat service. Appellant was
alsoinfornedthat it was ranked | ower t han t he wi nni ng of f er or
inother factors, includingquality control, qualifications and

experi ence of personnel.

2As noted above, the evaluators were permitted to score as
foll ows: Excellent - 10 Points; Very Good - 7 Points; Satisfactory -
5 Points; Fair - 3 Points; Poor- 1 Point. The evaluators were not
permtted to award 2, 4, 6, 8, or 9 points.



15.

16.

By | etter dated June 15, Appellant submttedits protest to OAH,
asserting that the request for proposal s did not indicate that
provi ding solely or primarily stenotype services was required for
techni cal acceptability.

On July 12, 1999, OAH denied Free State' s protest. The
Procurenment O ficer statedthe followinginhis denial |etter of
July 12, 1999:

The RFP did not require that the proposals rely
primarily or solely on stenotype services, and
techni cal proposals were not disqualifiedif they did
not rely primarily or sol ely on stenotype services.
However, in eval uating t he proposal s for the purpose of
det er mi ni ng whi ch servi ces woul d best neet the OAH s
needs, and whi ch servi ces were superior and assur ed
accuracy and qual ity, the eval uators gave hi gher scores
to those offerors who included stenotype services.

As the evaluationcriteriaindicated, scoring ranged as
follows: 10 poi nts for excellent; 7 points for very
good; 5 points for satisfactory; 3 points for fair; and
1 point for poor. Inevaluating howwell each of fer
met the basic requirenents, including superiority of
met hods used and quality control, the eval uators gave
better scores to offers that included stenotype
services as wel | as el ectroni c recordi ngs. It has been
t he experience of the adm nistrative |aw judges
i ncl udi ng t hose eval uat ors who are | awj udges, that
transcripts prepared fromstenotype are nore accur ate
and conpl ete; stenographers are nore |ikely to ask
W t nesses to speak up and to request verification of
spel I'i ngs. Mor eover, readi ng back questions or prior
testimony is quicker with stenotype than wth
el ectroni c recordings.

Fi nal |y, absence of stenotype services with respect to
basi c services and quality control was not the sole
basi s on which Free State's proposal was rated | ower
t han t hat of other offerors. Free State did not score
as well as other offerors in other categories, for
exanpl e qual i fi cati ons and experi ence of personnel and
t he provi si on of addi ti onal services tothe custoner
gratis.



Concl usi on

As procurenent officer, | have concl uded t hat Free
State's protest shoul d be whol |y deni ed. As t he RFP
clearly indicated, each of feror was asked to identify
the types of verbatim recording services used,
i ncl udi ng back up services, and to expl ain why the
services offered were superior to others. The
preference given by the eval uators to of fers i ncl udi ng
stenotype services was not arbitrary; it was based on
first-hand experience. Apparently, Free State's
expl anati on of the superiority of its services, which
did not include any stenotype services, did not
convince the eval uators.

17. This appeal tinely followed.

Deci sion

There are two i ssues that the Board nust | ook at to determnethis
appeal . First, we nust look tothe inpact of the failure of the QAHtoO
provi de t he eval uation criteria docunment referenced inthe RFP and
utilized by the evaluation comnmttee to all offerors in this
solicitation. Second, we address the original clai mby Appel | ant that
t here exi sted a bi as for stenotype recordi ng at the agency, and t hat
this fact was not disclosed as a potential evaluation factor.

As noted in the findings of fact above, the Office of
Adm ni strative Hearings failed to provide to the offerors the
eval uation criteriawhichwere utilized by the evaluationcommtteein
review ng those offers submtted. This fundanmental om ssion was
obvious onits face, sincethe RFP specifically referredto a docunent
enuner ati ng eval uation factors which was not included with the
solicitation package. Incredibly, noofferor protestedthis violation
of law prior to the subm ssion of bids as required by COVAR
21,10.02. 03A. Inthe absence of a pre proposal opening protest, andin



t he absence of fraud or cri mnal m sconduct, therefore, this Board does
not have jurisdiction to review this ground of appeal.?

The Board has | i kew se found that it | acks jurisdictionin other
instances of failure by an appellant to neet jurisdictional
requi renments, despite the fact that the State has obvi ously viol at ed
the law. SeePTC Corporation andlon Track Instrunents, Inc., MSBCA
2027, 5 M CPEL 1430 (1998). COVARTrequires protests based upon al | eged
solicitationinproprietiestobefiledbeforethe closingdate for

recei pt of initial proposals. COWR 21.10.02.03. Failureto bringa
timely protest divests this Board of jurisdiction. W.Ibanks
Technol ogi es Corp., MSBCA 2066, 5 MSBCA 1440 (1998) (appeal di sm ssed

where protest related to all eged inproprieties in an RFP was not

brought prior tothe due date for recei pt of initial proposals); ATL
Syst ens and Federal Signal Corp., MSBCA 1911, 1913, and 1918, 5 MSBCA
1387 (1995); Century Elevator, Inc., MBBCA 2125, 5 MSBCAY  (July
1, 1999) citing Merj o Adv. & Sal es Prono. Co., MSBCA 1948, 5 MBBCA 1396

(1996) (protest based upon alleged inproprietiesinasolicitationthat

are apparent before bid opening nust be filed before bid opening).
Here, the RFP advi sed potential offerors that "[t]his eval uation
wi Il be made on the basis of the criteria listed on the encl osed
eval uation form Agency Report Exhibit 1 at 25 (enphasi s added).
Accordingto Free State, it didnot receivethe attachment. Therefore,
Free State's protest onthis groundis aninpropriety which shoul d have
been apparent to Free State fromthe solicitation itself. Stated
anot her way, Free State's allegedinability to prepareits proposal in

accordance with the factors which were consi dered by OAHari ses from

We are aware that the General Procurement Law and COVAR Title
21 require that a request for proposal include the factors that wll
be used in evaluating proposals and the relative inportance of each
factor and that a procurenent that violates the General Procurenent
Law and COMAR may result in a void contract.
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the fact that Free State failedtoraisetheissueprior tosubmtting
its proposal. The absence of the eval uati on sheet, inthe face of the
clear referenceinthe RFP, rai sed a patent anbi guity for which Free
St ate was obligated to request clarification. Hl mut Guenschel, Inc.,
VMSBCA 1434, 3 MSBCA 1211 (1989). As t he absence of eval uati on factors

woul d have been obvious to Free State, the appeal of any protest

rel ated to the absence of the evaluation factors (andtheir relative
i mportance) may not be considered onthe nerits. Thus, the Board does
not have jurisdictionto consider this appeal, see COVAR 21. 10. 02. 03C
(providing that such alate protest may not be considered) and it nust
be di sm ssed. | SMART, LLC, MSBCA 1979, 5 M CPEL 1417(1997). Crystal
Enterpri ses, MSBCA 1971, 5 M CPEL 1407 (1996).

Appel l ant states, however, that it is not protesting a

solicitationinpropriety. It acknow edges that it coul d have submtted
such a protest, but chose not to do so, and states that its protest now
isthat the State did not eval uat e equal | y based on t he specifications
as were set forth. In support of this contention it cites COVARK
Federal Systens, B-258343, 1998 U. S. Conp. Gen. (1998). To avoid the

consequences of failuretotinely protest the absence of the eval uation

factors (deprivingthis Board of jurisdiction), the Appel | ant argues
that the absence of the evaluation formrel egated the Agency to
eval uating all proposals (i) solely onthe basis of thesolicitation’s
specifications, (ii) by consideringall specifications, |eavingnone
out of the evaluation, and (iii) by considering all specifications as
equal . The Board does not find this argunent persuasive, but evenif
it were, if all factors were treated equal ly, the decisionto award to
For The Record, Inc., would have |likely remni ned the sane.

As stated i nCOMARK, supra, once an agency deci des by i ssui ng an

[ RFP] to shift tothe vendors t he burden of selectingitens onwhichto

quot e, the agency nust provi de sonme gui dance about the sel ection

11



criteria, inorder toallowvendors to conpeteintelligently. It mnust
i ndi cate, at a mni num the basis on which the selectionis to be nade,
i ncluding for exanple, therelative inportance of technical factors
versus financial factors. This m ni mumrequirenent the OAH net, by
setting forth the 75%t hreshol d4, the fact that techni cal woul d count
for nore than financial, and by setting out indetail those areas of
interest that it wished the offerors to address intheir technical
proposals. Here, the testinony and record refl ect that the eval uators
reasonabl y scored t he proposal s i naccordance with their individua
judgnment and the information set forth in the RFP. Each of the
eval uators i ndi vidual |l y and i ndependently reached t he sanme resul ts.
Free State's proposal did not neet the 75%threshold for further
consi deration. Assum ngarguendo that all factors wererequiredto be
scored equally, this Board does not conclude that OAH abused its
di scretion in rejecting Appellant’s technical proposal.

The protest over which the Board has jurisdictionwas on grounds

“Appel | ant rai ses another ground of protest for the first tine
on appeal. \VWhile we do not substitute our judgnent for that of the
procurenent officer, we note that the procurenent officer devised an
eval uati on point scoring system based on point scores of 1, 3,5,7 and
10, which woul d have precluded acceptance of a technical offer which
scored 7 in all evaluation categories, and woul d have been descri bed
by evaluation criteria as “very good”. Whether the preclusion of
“very good” technical offers from consideration on price in
negoti ated procurenents where technical nerit is ranked higher than
price (in this procurenment, 60/40) is not an issue before the Board,
since it was raised for the first time on appeal and the Board does
not have jurisdiction over issues not tinely raised before the
procurenment officer. The procurenent officer testified at the
hearing on cross exam nation that the exclusion of “very good”
offers from further consideration because of the range of scores
assigned and the requirenent that an offer score 75% on technical
factors (as proposed by the Departnment of Managenent and Budget
wi t hout regard to the scoring nmechanisnm) had not occurred to him
until the question was posed by counsel for the Appellant during
Cross exam nati on.
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t hat there was an undi scl osed bi as for stenotype recordi ng at the
agency. Appell ant argues that “a preexisting preference for stenotype
servi ces was never expl ained i nthe Agency solicitation” and t hus t hat
this preference is a basis for finding that the Agency viol ated
Maryl and | awand t hat t he award t o For The Record shoul d be set asi de.
After careful reviewof the evaluator’s hand witten notes (docunents
subject toaprotective order) and after hearing the testi nony of the
Procurenent O ficer, and revi ewi ng his procurenent officer’s deci sion,
t hi s Board finds that the devel opnent of an apparent preference for
stenotype reporting, after recei pt and revi ewof several proposals
whi ch set forth reasons why their product was superior, woul d not be
fatal tothe procurenent. The processis by its nature a subjective
process. See, B. Paul Bl ai ne Associates, Inc., MSBCA 1123, 1 MBBCA
58 (1983) at page 10.

Wer e t he RFP does not arti cul ate t he approach, product technol ogy

or met hodol ogy to achieveits objectives, it is inmpossiblefor the
State to antici pate every rel evant characteristic of the potenti al
of fers, and t hus t he State cannot assi gn eval uati ve wei ghts to such
unknown characteristics. Rather than determ ning in advance the
advant ages of Aover B, the Stateinvitedthe offerors to arguethe
advant ages of their particul ar nmet hodol ogy. Then, as was argued by t he
| nterested Party,

the procurenent officer and technical eval uators nust
exerci se their subjective judgnent as to which proposal s
satisfy the State’s objectives and then quantify their
subj ective judgnents to det erm ne whi ch proposal best neets
t hose needs. This can only be done t hrough use of broad
criteria, not potentially limting standards.

See, Morton Managenment, I nc., GSBCA No. 9828-P-R, 90-1 BCA 122608
(January 12, 1990), where the GSABoard found that “infornulatingits

specifications . . . the agency i ncl uded adequat e i nformati on to enabl e

of ferors to make ‘ reasoned j udgnents as to howt hey can best sati sfy
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t he Governnent’ s needs.” Eval uators cannot be faulted (or second-
guessed) for arriving, after review of all the proposals, at a
determ nation that stenotype vs. electronic reporting is nore
advant ageous to the State.?®

I nthe end, Appellant Free State scored significantly |ower than
For the Record, and even adjusting for an all eged bias withregardto
basi c requirenments woul d not yield ascore sufficiently highto cross
t he 75%t hreshol d whi ch was set out inthe RFP. The appel | ant nmust
denonstrate that but for the all eged error, there was a “substanti al
chance that [it] woul d receive an award -- that it was withinthe zone
of active consideration.” CACl, Inc.-Fed. v. United States, 719 F. 2d
1567, 15754-75 (Fed. Cir. 1983). Where adj ustnent of the protestor’s
scores to correct all eged wongs does not result in a substanti al

chance of award, the protest cannot be sustai ned. Kunkel - W ese, Inc.,
B- 233133, 89-1 CPD P 98 (Jan. 31, 1989).
Accordingly, this appeal is denied.

Wher ef ore, for the foregoi ng reasons, this appeal is deniedthis
day of Novenber, 1999.

Dat ed:

Candi da S. Steel
Board Menber

I ndeed, where an agency can denonstrate that its m ni nrum needs
require one solution versus another, this Board will not interfere
with such discretionary determ nation. Xerox Corpora-tion, MSBCA
1111, 1 MSBCA 148 (1983). Thus, if the OAH had soli-cited conpetitive
bi ds for court reporting services |imted to stenotype reporting
rat her than this negotiated procurenent, on this record, the Board
nost |ikely would have upheld the nethod of procurenent. (The record
further reflects that the Appellant woul d have been prepared to
provi de stenotype services.)
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| concur:

Robert B. Harrison |1
Chai r man

Randol ph B. Rosencrant z
Board Menber

Certification

COVAR 21.10.01.02 Judicial Review.

A deci si on of the Appeal s Board i s subject tojudicial reviewin
accordance with t he provi sions of the Adm ni strative Procedure Act
governi ng cases.

Annot at ed Code of MD Rule 7-203 Time for Filing Action.

(a) Cenerally. - Except as otherwise providedinthis Rule
or by statute, apetitionfor judicial reviewshall befiled
within 30 days after the | atest of:
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(1) the date of the order or action of whichreviewis
sought ;

(2) the date the adm nistrative agency sent notice of
t he order or actiontothe petitioner, if notice was
required by law to be sent to the petitioner; or

(3) the datethe petitioner received notice of the
agency' s order or action, if notice was required by | aw
to be received by the petitioner.

(b) Petitionby Oher Party. - If oneparty filesatinely
petition, any other person may file a petitionw thin 10
days after the date t he agency mail ed notice of thefiling
of the first petition, or within the period set forthin
section (a), whichever is later.

* * *

| certify that the foregoingis atrue copy of the Maryland State
Board of Contract Appeal s Opi nionin MSBCA 2143, appeal of Free State
Reporting, Inc., under OAH RFP No. OAH- CR-001-00.

Dat ed:

Mary F. Priscilla
Recor der
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