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Deci si on _Summary:

Bid Protest - Tineliness - Aprotest based on allegedinproprietiesin
asolicitationthat are apparent before bid openingisrequiredto be
filed before bidopening. This requirenent i s not net by encl osing the

protest with the bid sincethe bid nmy not be opened until the tine set
for bid opening.
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OPI NI ON BY CHAI RMAN HARRI SON

Appel | ant tinely appeal s the deni al of its protest of the award
of a contract resulting fromthe capti oned Request for Bid (IFB),
i ssued by the University of Maryl and Bal ti nore County (UMBC). The | FB
cont enpl at ed award of a contract to furnish, deliver and maintain for
atermof three years a total of 145 cl ot hes washi ng machi nes and
clothes dryers in student residence halls.

The solicitation provides that certain appliances manuf act ured by
Mayt ag are representati ve of the University’ s needs. However, the
solicitation al so provides that appliances furni shed under the contract
must conply with requirenents of the Anericans Wth Disabilities Act,
42 U. S. C. § 12101, et seq. (1991 Supp.) (ADA). The protester contends
t hat the Maytag appliances in fact do not conply with the ADA. The
Procurenment Officer denied the protest on tineliness grounds.?

Fi ndi ngs of Fact

! The Procurenent Officer al so determ ned that the Mayt ag
appliances are in conpliance with the ADA.



The University issuedits IFBon April 26, 1999 for atotal of 145
washers and dryers to be installed and tested and in full
operation by August 6, 1999.
The | FB, at Exhibit F, “Wsher/Dryer Equi pment Schedul e,”
desi gnat ed certai n Maytag equi pnment as representative of its
needs, as follows:

Desi gnati on of Products

Desi gnati on of representative equi pnent i s MAYTAG

with characteristics indicated by manufacturers

nodel nunber:

Washer: MAH14PDAAW- Conputer trac horizont al

axi s washer with coi n sl ot operation, standard

machi ne for physically challenged [enphasis

suppl i ed].

Dryer: M_EL15PDAYD - Conputer trac stackable (2

Dryers) electric dryers with coin operation,

front |oad, standard stackabl e.
Al sorelevant tothe protest is 6.3 of the | FB, headed “ Aneri cans
Wth Disabilities Act (ADA)”, which requires that “all machi nes
proposed for purposes of this solicitation nust neet ADA gui de-
lines.” Simlarly, a note contained in the specification
follow ng 6. 3.3 states that “[|] aundry equi pnent desi gnated for
use by . . . physically chall enged i ndi vi dual s nust neet regul a-
tions set down by the Anerican[s] [Wth] Disabilities Act
gui del i nes.”
An al | egati on that Maytag appliances do not conply w th ADA
gui del i nes because they are t oo highto be used by a personina

wheel chair was nade to t he Procurement Officer at the pre-bid



conference on May 5, 1999, by one of the prospective bi dders.?
Anot her prospective bi dder attendi ng t he conference who was a
sal es representati ve for Maytag, Fow er Laundry Equi pment Conpany
(Fow er), responded to the all egation duringthe conference by
asserting that Maytag appliances do conply

with the ADA and of fering to furnish proof thereof. Appellant
attended this conference.

5. As proof of the Maytag equi pment’ s conpliance with the ADA, Fow er
sent to the Procurenment O ficer by facsiml e transm ssi on on May
6aletter, dated May 5, 1999 fromMaytag. The May 5 1l etter ex-
pl ai ned that the ADAdid not require rigidadherenceto specific
height [imts solong as the desi gn provi ded adequat e access (or
“reach”), and stated affirmatively that the Maytag appl i ances were
inconpliancewiththe ADA. This May 5l etter fromMaytag settl ed
t he i ssue of conpliance of Maytag' s appliances with the ADAto t he
sati sfaction of the Procurenent Oficer. On or about May 6, 1999
Al liance Laundry Systens, LLC (Al liance), a whol esal e di stri butor
of appliances manufactured by Speed Queen (a conpetitor of
Maytag), initiated atel ephone call withthe Procurenment Ofi ce.
During this conversationthe Procurenent O ficer advised Alliance
that the Maytag equi pment was ADA conpli ant.

6. The Procurenent Officer received aletter fromAl |iance, dated My
21, 1999 assertingthat the Maytag appliances (set forthinthe
specifications) do not conply with the ADA. The Procurenment
O ficer didnot treat thisletter as a protest andtherefore did
not i ssue afinal decisionthereon. Alliance al so sent a copy of
its letter of May 21, 1999 to Appellant.

7. The | FBoriginally provi ded that bi ds woul d be opened at 11: 00

2 The record does not reflect theidentity of this prospective
bi dder .



10.

11.

a.m on May 18 1999, but this was extended by Addendum No. 1,
i ssued on May 14, so t hat bi ds were due and opened at 11: 00 a. m
on May 28. Automatic Coi n Laundry Equi prent Co. (Cal eco) was t he
appar ent successful bidder, offeringthe highest nonthly comm s-
sion. Caleco offeredto furnish Maytag equi prent. Appel | ant was
t he apparent third highest bidder,2 and offered to furnish
equi prrent manuf act ur ed by Speed Queen. Encl osed with Appellant’s

bid was a copy of the May 21 letter

fromAl |l iance assertingthat Maytag appl i ances do not conply with
t he ADA.

The Procurement Officer received fromAppellant a letter of
protest, dated June 1, 1999. The protest | etter, which the Board
finds was recei ved by the Procurenment O ficer on June 1, asserts
that if the two | owest bi dders (Cal eco and Equi prment Mar ket er s)
wer e of fering to furni sh Maytag equi pnent, award to eit her bi dder
woul d be i nproper since Maytag equi pnent does not neet the
requi renents of the ADA.

n June 2™t he Procurenent O ficer received aletter fromMayt ag,
dated June 1, el aborating onthe basis for its positionthat the
specified Maytag equi pnmrent does conply with the ADA.

The Procurenent O ficer i ssued his final determnation on June 8,
1999, denying the protest becauseit was not tinely filed. This
appeal, by letter dated June 11, 1999, foll owed.

No party request ed a heari ng and Appel | ant di d not conment on t he
Agency Report. Accordingly, thisopinionisissuedonthewitten

record with particul ar reliance upon factual assertions inthe

s The second bi dder, Equi prent Marketers, al so of f ered Mayt ag

appl iances. Thus, if Appellant’s contentions inthis appeal wereto be
sust ai ned, Appellant would be in line for award.
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Agency Report.
Deci sion

Thi s appeal nmust be dism ssed because the protest to the
Procurement O ficer was untinely. COVAR 21.10.02. 03Arequires that a
pr ot est based upon all egedinproprietiesinasolicitationthat are
appar ent before bid opening shall befiledwththe Procurenent Oficer
bef ore bi d opening. As this Board has previ ously noted, the require-
ment for thefiling of a protest before the bid opening date nust be
strictly construed, since anuntinely objectionto acontract award
necessarily prejudices therights andinterest of the |l owbidder, the
contracting agency and perhaps other interested parties. See, e.g.,
Spear W ndow & d ass, Inc., MSBCA No. 1955, 5 MSBCA 1399 (1996) and
cases cited therein. The requirenents of COVAR 21.10.02.03 are

substantive in nature and may not be waived, and the failure of a
bi dder or offeror to neet those requirenents deprives this Board of
jurisdiction. ATl Systens and Federal Signal Corp., MSBCA Nos. 1911,
1913 and 1918, 5 MSBCA 1387 (1995). Here, the solicitation expressly

requi red that the appliances to be furni shed under the contract conply

with the ADA, and al so speci fi ed Mayt ag appl i ances as represent ati ve of
t he agency’ s needs. The all eged inproprietyis, thus, apparent onthe
face of the solicitation. Further, Appellant’s attendance at the May
5 pre-bid conference, and the fact that Al liance sent Appel |l ant a copy
of its May 21, 1999 |l etter to the Procurenent O ficer, denonstrate that
Appel I ant knew or shoul d have known of the al | eged i nconsi st ency bef ore
bi d opening. Appellant didnot fileits protest until June 1, after
t he bi d openi ng date of May 28. The June 1 protest was thus | at e and
pursuant to COVAR 21.10.02.03C may not be consi der ed.

The May 21 letter fromAlliance to the Procurement O ficer
asserting that the Maytag appl i ances do not conply with the applicable

ADA st andard, was sent by Al liance, not Appel |l ant, and t hus cannot form



t he basi s for an appeal tothis Board by Appel | ant.* Second, even i f
Appell ant’s encl osure of the May 21 letter with its bid could be
consi dered a protest by Appellant, it was untinely. COVAR 21. 10. 02. 03A
requires aprotest of inproprietiesinasolicitationthat are apparent
bef ore bid opening to be fil ed before bid opening, and that di d not
happen here. Aprotest filedw th a bid cannot properly be consi dered
as filed before bid opening since the Procurenent O ficer under
Maryl and’ s procurenment | awis not authorized to openthe biduntil the
time set for bid opening. COMAR 21.05.02.11.

Appel lant’ s protest filed on June 1, 1999 is untinely and nay not
be consi dered. COVAR 21.10.02.03C. Accordingly, it is Oderedthis
day of August, 1999 t hat t he Appeal is dism ssed with prejudice.

Dat ed:
Robert B. Harrison |11
Chai r man
| concur:
4 I n any case, the May 21 | etter was never the subject of a

final decisionissuedby the Procurement Officer. Alliance has not
fil edan appeal on grounds that its May 21st | etter constitutes a pre-
bid protest which the Procurenent Officer nust respond to.
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Candi da S. Steel
Board Member

Randol ph B. Rosencrantz
Board Menber

Certification
COMAR 21.10.01.02 Judicial Review.

A deci si on of the Appeal s Board i s subject tojudicial reviewin
accordance with t he provi sions of the Adm ni strative Procedure Act
governi ng cases.

Annot ated Code of MD Rule 7-203 Tinme for Filing Action.

(a) Cenerally. - Except as otherwi se providedinthis Rule or by
statute, apetitionfor judicial reviewshall befiledwthin 30
days after the | atest of:

(1) the date of the order or action of which reviewis
sought;

(2) the date the adm nistrative agency sent notice of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

(3) thedatethe petitioner received notice of the agency's
order or action, if notice was required by |law to be
received by the petitioner.

(b) Petition by Oher Party. - If one party files a tinely
petition, any other personnmay file a petitionw thin 10 days
after the date the agency nmail ed notice of the filing of the first
petition, or withinthe periodset forthinsection (a), whichever



is later.

| certifythat the foregoingis atrue copy of the Maryl and State
Board of Contract Appeals decision in MSBCA 2136, appeal of FMB
Laundry, Inc. under UMBC Request for Bid No. BC20025B.

Dat ed:

Mary F. Priscilla
Recor der



