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Deci si on _Summary:

Responsi veness - The aut hori zed si gnat ure of a bi dder i s nandatory
to establish both the intent of the bidder to be bound and the
responsi veness of his bid. Responsiveness nust be determ ned fromt he
face of the bid. Thus when it cannot be determned fromthe bid
docunments that the signature that appears on the bid docunents
constitutes the signature of the bidder, the bid is nonresponsive.
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OPI NI ON BY CHAI RMAN HARRI SON

Appel lants tinmely appeal the deni al of their bid protest that
their bid was the | owest responsive and responsi bl e bid.
Fi ndi ngs of Fact
1. On May 29, 1998, the Departnment of General Services (DGS) is-sued
invitationto Bid (lITB) No. 0011 T809629 for 500 st ab-resi st ant
body arnor vests for the Maryl and House of Correction.
An Addendum was i ssued on June 16, 1998.
Fi ve bi ds were recei ved and opened at t he public bid openi ng on
June 26, 1998.
4. The | ow bi dder was Howar d Uni f ormat $142, 000. The second-| ow

bi dder was Southern Police Supply (Southern) at a price of
$148, 000.
5. DGS al so received a bid which identified the bidder as foll ows:

THE COP SHOP, | NC. AND
SECOND CHANCE BODY ARMOR, | NC. ( CO- BI DDERS)



P. 0. Box 578
Central Lake, M 49622

The bi d formand t he acconpanyi ng bi d and contract affidavits were
signed by Janes S. Walters, Jr., the Presi dent of The Cop Shop,
Inc., and in the name of The Cop Shop, Inc. only.

The bid offered two prices, in these words:

1.) PRI SM MV 1 500 x $340 = $170, 000
2.) ALTERNATI VE MODEL- PRI SM
MODEL MW 1- M UNI T COST - $270. 00
X 500

TOTAL COST = $135, 000

Aft er bi d openi ng DGS concl uded based on COVAR 21. 05. 02. 21 t hat
t he bid price of $135, 000 was i nt ended as an alternate bidthat
coul d not be accept ed because al t ernat e bi ds were not request ed
by the I'TB. COVAR 21.05.02.21 provides:

Unl ess al ternate bids are requested in
the solicitation, these bids may not
be accepted. However, if a bidder
clearly indicates a base bid, it shall
be consi dered as though it were the
only bidsubmtted by the bidder. The
provi sions of this regulationshall be
set forthinthe solicitationand, if
mul tiple or al-ternate bids are al -
| owed, it shall specify their treat-
ment s.

The 1 TB di d not specifically informbidders of the provisions of
COMAR 21. 05. 02. 21 prohibiting alternate or nmulti pl e bids unl ess
requested by the solicitation. However, Section 21 of the Terns
and Conditions for Purchase Orders Over $25,000 of the ITB
contained the notice required by COVAR 21.07.03.21: “The
regul ati ons set forth in Title 21 of the Code of Maryl and
Regul ations (COVARTitle 21) ineffect onthe date of executi on



10.

11.

of a Contract are applicable to this contract.”

DGS, therefore, concl uded t hat Appel |l ants were on constructive
noti ce of the provisions of COVAR 21. 05. 02. 21 precl uding al ternate
bi ds unl ess requested by the solicitation. DGSthus considered
t he $170, 000 bi d price of the Appel | ants as the base bi d and t hus
the only bid submtted and di sregarded the alternate bid of
$135, 000. DGS det er m ned t hat Sout hern, the second-| ow bi dder at
$148, 000, was entitledto a preference over Howard Uni f orm(whi ch
bi d $142, 000) by application of the 5%smal |l busi ness preference
and that Southern therefore was entitledto award of the contract.
On June 30, 1998, the National Sal es Adm nistrator of Second
Chance Body Arnor, Inc. wote aletter tothe Procurenent Oficer,
which DGStreated as a protest. Theletter statedinrel evant
part:

This letter is to officially serve
noti ce that The Cop Shop/ Second Chance
was t he “| owest responsi ve and r espon-
si bl e bi dder” on t he above nenti oned
bi d. W expect to be awarded this bid
based on the fact that our nodel PRI SM
MM 1- Mwas quot ed 9% 1| ower than the
PACA vest subm tted by Sout hern Pol i ce

Supply.

Nowhere in the biddoes it state that

an alternate will not be accepted.
The Procurenent O ficer deniedthe protest by final decision dated
July 22, 1998.
The first ground for denial of the protest was that COVAR
21.05.02. 21 prohibited DGSfromconsideringthe alternate bid
submtted since the | TB did not request alternate bids. The
second ground for denial of the protest was that the bid was
anbi guous, and t her ef ore nonresponsi ve, by virtue of the way in
whichit identifiedthe bi dder and was executed. The third ground
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for denial was that if the entire bid was nonresponsive the
Appel | ant s | acked standing to protest that the alternate bidwas
not consi dered.
12. On July 31, 1998, The Cop Shop, I nc. and Second Chance Body Arnor,
Inc. filed separate appealstothis Boardintheir respective
i ndi vi dual nanmes. The appeal s were, however, fil ed by the sane
attorney, and the Board fi nds that the appeal s were intendedto
be t he j oi nt appeal of the Appellants. The Board, therefore,
consol i dat es t he appeal s for purposes of issuingthis decision.
There was no request for a hearing and no conment on t he Agency
Report was fil ed.
Deci si on
The Procurenent Oficer’s decisionreliedonthree grounds to deny
the protest fil ed by Appellants. The Board shal | address only one of
t he i ssues; that of whether the bidwas responsive. Inthisregardthe
Procurenent O ficer’s decisiondated July 22, 1998 provi ded as fol | ows:

Careful reviewof the bidof The Cop Shop/ Second Chance
has shown us two addi ti onal grounds for denying t he protest.
The first is that the bidis nonresponsi ve and was required
to be rejected. The bid was submtted in the foll ow ng
nanes: “The Cop Shop, I nc. and Second Chance Body Ar nor,
Inc. (Co-Bidders)” with the address of the “bi dder” stated
on the face of the bid as P. O. Box 578, Central Lake, M
49622, the address of Second Chance Body Arnor, Inc.
However, the bid was signed only by Janes S. Walters, Sr.,
as “President - Cop Shop.” Affidavits submttedw ththe
bi d at bi d openi ng show The Cop Shop, Inc. to be a Maryl and
Corporation with an address of 803 E. Baltinore St.,
Baltinmore, MD. Nothinginthe bidshows any authority on
the part of M. Walters (1) to bind Second Chance Body
Arnmor, Inc. tothebidor (2) tosignthe bidon behal f of
a partnership, joint venture, or other joint undertaki ng of
The Cop Shop, I nc. and t he Second Chance Body Arnor, | nc.
Therefore, onits face the bidis anbi guous and potentially
unenf or ceabl e by t he St at e agai nst t he naned bi dder, “The
Cop Shop, Inc. and Second Chance Body Arnor, |nc (Co-
Bi dders)”. Therefore, the bidis nonresponsive. By law, a



nonr esponsi ve bid nust be rejected. Under the circum

st ances, whet her or not t he bi dder properly or i nproperly

bi d an al ternate product, the bid coul dnot be acceptedin

any case.

The Board agrees with the Procurenent O ficer that the bidwas not
responsi ve because i ntenti on to be bound cannot be determ ned fromt he
face of the bid. Responsiveness nust be determnm ned fromthe face of
the bid itself and not frommaterial submtted after
bi d opening. Cal vert General Contractors Corp., MSBCA 1314, 2 VMSBCA
1140 (1986) and cases cited at p. 9. Fromthe face of the bid it
cannot be det erm ned who t he bi dder actually i s. The nane of the bi dder

as it appears on the bid formis:

THE COP SHOP, | NC. AND

SECOND CHANCE BODY ARMOR, | NC. (CO BI DDERS)
However, the bidis signedonly by M. Walters as the Presi dent of The
Cop Shop, Inc. and | i kewi se the bid and contract affidavits are signed
only by M. Walters as t he Presi dent of The Cop Shop, Inc.!Thereis
not hi ng acconpanyi ng t he bid t hat shows any aut hority of the President
of The Cop Shop, Inc. to either bind Second Chance Body Arnmor, Inc. to
the bid or to sign the bid on behalf of sonme joint undertaking as
signified by use of the term“CO BIDDERS” in the bid subm ssion.

As t he Board noted i n Apol | o Pavi ng Conpany, Inc., MSBCA 1092, 1

MSBCA 129 (1982) at p. 3,2

The requi renent that a bi d be signed historically has
been treated as a matt er of subst ance and not one of form

! M. Wal ters al so represent ed as Presi dent of The Cop Shop,
I nc. that the bidder possessed a valid sales and use tax |license.

2 The Board found the bid in question in Apollo to be
responsi ve notw t hstandi ng t he absence of a bi d si gnature because
i ntention to be bound coul d be ascertai ned fromt he bi dder’ s si gnature
on ot her docunents integral to and acconpanying the bid.
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The reason, of course, isthat without the signature of an

aut hori zed represent ati ve of the bidder’s organi zation, the

bi d woul d not constitute necessarily a binding offer to

performthe work described in the invitation. The | ow

bi dder, under such ci rcunst ances, woul d have t he opportunity

towithdrawhi s bid after reviewi ng the conpetitors’ prices,

t hus obt ai ni ng the proverbial “two bi des of the apple.”

Such a system obviously would be extrenely unfair and

ultimately woul d subvert theintegrity of the conpetitive

bi d procedure. For this reason, therefore, the authorized

si gnature of a bidder is considered mandatory to establish

both the intent of that bi dder to be bound and t he respon-

siveness of his bid. Conpare Conp. Gen. Dec. B-192979, 79-1

CPD 1 65 (1979); Conp. Gen. Dec. B-123061, 34 Conp. CGen. 439

(1955).

Her ei n we concl ude that i ntention of the “CO Bl DDERS” t o be bound
cannot be ascertained fromthe face of the bid. Thus, the bidis not
responsive; i.e., under the facts of this appeal we do not knowwho t he
bi dder actuallyis. Isit the Appellants as co-bidders, or isit only
The Cop Shop, I nc. whose President signed the bidand acconpanyi ng
affidavits, or isit neither? The bid under scrutiny inthis appeal
woul d not constitute necessarily a bindingoffer to supply the body
arnor describedinthe I TB. The bi dder (whonmever it may have been)
woul d have the opportunity tow thdrawits bi d when bi ds wer e exposed
at bid opening after reviewing its conpetitors prices.

Finally we concl ude that the bid priceitself is anbi guous, thus
maki ng t he bi d nonresponsi ve, under the facts of this appeal where a
base bid priceis offeredalongwith alower alternate bid price and
the identity of the bidder submitting these bids is uncertain.?

Accordingly, the appeal is denied. Werefore, it is ORDEREDthis

day of Septenber, 1998 that the appeal is deni ed.

s We do not express any opinion on the question of whet her
failuretoincludethe provisions of 21.05.02.21inthe bid docunents
woul d al | owt he subm ssi on of an alternate bid where the solicitation
does not request alternate bids.

6



Dat ed:

Robert B. Harrison |1
Chai r man

| concur:

Candi da S. Steel
Board Menber

Randol ph B. Rosencrantz
Board Menber

Certification
COMAR 21.10.01.02 Judicial Review.

A deci sion of the Appeal s Board is subject tojudicial reviewin
accordance with t he provi sions of the Adm nistrative Procedure Act
governi ng cases.

Annot at ed Code of MD Rule 7-203 Tine for Filing Action.

(a) CGenerally. - Except as otherw se providedinthis Rul e or by
statute, apetitionfor judicial reviewshall befiledwthin 30
days after the | atest of:

(1) the date of the order or action of which reviewis
sought ;

(2) the date the adm nistrative agency sent notice of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

(3) the datethe petitioner received notice of the agency's



order or action, if notice was required by law to be
received by the petitioner.

(b) Petition by Oher Party. - If one party files atinely
petition, any other personnmay file a petitionw thin 10 days
after the date the agency mail ed notice of thefiling of the first
petition, or wwithinthe period set forthin section (a), whichever
is later.

| certifythat the foregoingis atrue copy of the Maryl and State
Boar d of Contract Appeal s deci si on i n MSBCA Nos. 2081 & 2082, appeal
of The Cop Shop, I nc. and Second Chance Body Arnor, I nc. under DGS
Invitation for Bid No. 001l T809629.

Dat ed:

Mary F. Priscilla
Recor der



