Docket No. 2090 Date of Decision: 11/16/98
Appeal Type: [X] Bid Protest [ ] Contract C ai

Procurenent ldentification: Under DGS Walter P. Carter Center
| TB #0011 T809749

Appel | ant / Respondent: Control Systens Services, Inc.
DGS Walter P. Carter Center

Deci si on _Summary:

Bids - Rejection- All Bids - Wen all bids are rejected under COVAR
21.06.02.02Candthereisnotinely challengetothe propriety of such
rejection, thereis no prospect for an award of a contract under the

solicitation for which the bids were rejected and a bi d protest appeal
under such solicitation is npot.
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VEMORANDUM OPI NI ON BY CHAI RMAN HARRI SON

Appel lant tinely appeal s froma deci si on of the Departnent of
al Services (DGS) Procurenment O ficer that sustainedthe Appel -

S protest but provided that award of the contract woul d be made to

anot her bi dder.

Fi ndi ngs of Fact

On August 11, 1998, DGS opened el even bi ds on t he capti oned i nvi -
tationto bid (1TB) for pneumatic controls at the Wl ter P. Carter
Center.

Appel I ant, the incunbent contractor, submtted the second | owbi d
of $50, 940. 00.

Both thelowbid of Landis & Staefa, Inc. and Appel l ant’ s bid were
determ ned to be non-responsive for failure to acknow edge
Addendum No. 1 (Addendum to the |ITB.

Appellant filed a protest dated August 18, 1998 with t he DGS
Procurement O ficer on grounds that it had oral |l y acknow edged t he
Addendumto a Walter P. Carter Center enployee prior to bid

openi ng and that failure toincludethe Addendumwith its bid was



a clerical error and should be treated as a correctabl e or

wai vable mnor irregularity. Appellant alsostatedinits protest
that it had changed its bid price as a result of the Addendum
By final agency decision dated Septenmber 8, 1998, the DGS
Procurement Officer stated in relevant part that:

Addendum#1 served to reduce t he scope of ser-
vices. Onthe face of your bid you have i ncl uded
t he work el i m nat ed by t he Addendumand are still
second | owbi d. Consequently, other bidders w |l
not be prejudi ced because you woul d be bound to
the greater requirenments of your bid price.

Consi deri ng t he above, your protest i s sustained.

The | ow bi dder, Landi s & Staefa, was al so previ -

ousl y determ ned non-responsive for the failure

t o acknow edge t he Addendum but i s nowdeened

responsi ve and responsi bl e. The contract w |l be

awarded to Landis & Staefa.
Appel | ant fil ed an appeal fromthis final agency decisionw th
this Board on Septenber 17, 1998 all eging that the Addendum
i ncreased t he scope of work and t hat Appel | ant shoul d be awar ded
t he contract because it increasedits priceinresponsetothe
Addendumt o cover t he addi ti onal work and verbal | y acknow edged
t he Addendumto a Wal ter P. Carter Center enpl oyee prior to bid
openi ng.
By | etter dated September 23, 1998, the Procurenent Oficer
notified Landis & Staefa, Inc. and the third | ow bidder,
Dynastics, Inc. that Appellant had filed an appeal.
On Cct ober 14, 1998, this Board received aletter fromLandis &
Staefa, Inc. (as adivision of Sienmens Buil di ng Technol ogi es,
Inc.) noting that it agreed with the Procurenent Officer’s
det erm nati on that the Addendumr educed t he scope of services and
that it had reducedits bid price whenthe Procurenent Oficer’s

of fi ce nmade t el ephone contact to investigate the Addendumandits



10.
11.

12.

13.

effect on the overall scope and price of the procurenent.

On Cctober 14, 1998, the Procurenent O ficer caused a FAXtrans-
m ssionto be sent to all bidders under the capti oned solicitation
advi sing of his determ nationto reject all bids and i ssue a
revisedInvitationtoBidinthe near future. The reasons for

this decision were stated to be:

Specifically, the State has determ ned t hat Section

ClV6e of thelnvitationto Bidas anended by Addendum

No. 1, is anbiguous. Thelimts of liability inposed

on t he bi dder by AddendumNo. 1 may be interpretedin

di fferent ways. Al sothe use of the work “additional”

is msleading as it could be interpreted to nmean a

different part fromthe i ntended part. The i npact of

t hese anbi gui ti es on bi ddi ng cannot be determ ned. The

State has determ ned not to i ssue a contract under

t hese ambi guous terns.
Appel | ant recei ved t he Cct ober 14, 1998 FAX on Cct ober 14, 1998.
Notimely protest of therejectionof all bids for the capti oned
solicitation has beenfiled withthe DGS Procurenent O ficer by
Appel  ant or anyone el se.
On Cctober 27, 1998, DGSfiledwiththis Board a Motionto D sm ss
t he appeal on grounds that the appeal is nobot since notinely
protest of therejectionof all bids has beenfiled andtherefore
no party has any prospect for award of a contract regardl ess of
t he outcone of this appeal
Appel | ant has not responded to the Mdtion to Disnm ss.

Deci sion

The Board wil | grant the Motionto Dism ss. COVAR 21. 06. 02. 02C.

provi des for rejection of all bids after bi ds are opened but before
award. Respondent i nvoked COVAR 21. 06. 02. 02C. prior to award and no

party protested. Accordingly, Appellant may not be awarded a contract

under

the subject solicitation since all bids have been legally



rej ected. Appellant’s appeal is therefore noot and t he appeal nust be
di sm ssed. See Ecolab, Inc., MSBCA 1453, 3 MSBCA {212 (1989);
Tel ephoni cs, Conmp. Gen. B-235991, 89-2 Conp. Gen. 1178 (August 25,
1989).

Wherefore, it is ORDEREDt hi s day of Novenber, 1998 t hat t he

appeal is dism ssed with prejudice.

Dat ed:

Robert B. Harrison |1
Chai r man

| concur:

Candi da S. Steel
Board Menber

Randol ph B. Rosencrantz
Board Menber



Certification
COVAR 21.10.01.02 Judicial Review.

A deci si on of the Appeal s Board i s subject tojudicial reviewin
accordance with t he provi si ons of the Adm ni strative Procedure Act
governi ng cases.

Annot at ed Code of MD Rule 7-203 Tinme for Filing Action.

(a) CGenerally. - Except as otherw se providedinthis Rul e or by
statute, apetitionfor judicial reviewshall be filedw thin 30
days after the | atest of:

(1) the date of the order or action of which reviewis
sought;

(2) the date the adm ni strative agency sent notice of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

(3) thedatethe petitioner received notice of the agency's
order or action, if notice was required by law to be
received by the petitioner.

(b) Petition by Other Party. - If one party files a tinmely
petition, any other personnmay file a petitionw thin 10 days
after the date the agency nmail ed notice of thefiling of the first
petition, or withinthe period set forthin section (a), whichever
is later.

| certify that the foregoingis atrue copy of the Maryland State
Board of Contract Appeal s deci sion i n MSBCA 2090, appeal of Control
Systens Services, Inc. under DGS Walter P. Carter Center |TB
#0011 T809749.

Dat ed:

Mary F. Priscilla
Recor der



