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Conpetitive Negotiation - Evaluator Bias - The Board of Contract Appeal s wi | |
not findthat actual bias or conflict of interest exists respecting a nenber
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eval uation comm ttee nenber.
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BEFORE THE
MARYLAND STATE BOARD OF CONTRACT APPEALS

I n The Appeals of Benton & )
Associ at es )

)
) Docket Nos. MSBCA 2196 & 2201
Under DHR RFP FI A/ FS 01-0100S )

)
)

APPEARANCE FOR APPELLANT: Gerald M Richman, Esg.
X Ellicott City, M

APPEARANCE FOR RESPONDENT: Tur han E. Robi nson
Assi stant Attorney General
Balti nmore, MD

OPI NI ON BY BOARD MEMBER HARRI SON

Thi s bid protest appeal arises out of the Departnment of Human
Resources (DHR) Fam |y I nvestnent Adm nistration’ s (FI A) deni al of the
protest filed by Appel | ant concerni ng t he DHR Request for Proposal
(RFP) for servicesrelatedtothe FI AFood Stanp Paynent Accuracy Rate.
Appel I ant’ s protest was submttedto the DHR s Procurenent O ficer
prior tothe due date for receipt of initial proposal s on grounds that
any proposal it submtted coul d not be objectively eval uated by certain
St ate personnel. Appellant further stated that it would not be
submtting a proposal in response tothe RFP and did not, in fact,
subm t aresponse. The Procurenent O ficer deni edthe protest onthe
grounds t hat Appel | ant was not an i nterested party under the procure-
ment and t herefore did not have standing to protest and Appel | ant
appealed to this Board (MSBCA). MSBCA, citingHel mut Quenschel, Inc.,
VSBCA 1434, 3 MSBCA 1211(1989), advisedthe parties that a person did
not have to submt a proposal to preserve an i ssue of protest rai sed

prior tothe due date for the proposals. The MSBCA pl aced t he appeal
i n suspense st atus pendi ng a Procurenent Officer’s decisiononthe



merits of the protest. The Procurenent O ficer again denied the
protest by letter dated August 28, 2000 and Appel | ant appeal ed t o MSBCA
agai n.

Fi ndi ngs of Fact
1. On May 16, 2000, FIA issued RFP FI A/ FS-01-0100S to acquire

contractual services of aqualifiedorganizationto determ ne how

the FI A, through the | ocal departnents of soci al services, can
obtain and retain afood stanp paynent accuracy rate equal to or
better than the federal tolerance |evel.

2. The RFP was sent to approxi mately 130 vendors and a pr e- proposal
conference was held on June 6, 2000.

3. The pre-proposal conference was attended by approxi mately 20
vendors and staff fromthe DHR Central O fice and | ocal depart -
ments of social services.

4. On June 13, 2000, Appellant [through M. Bill B. Benton, Vice
Presi dent of Appellant] submttedaletter tothe Procurenent
O ficer where it asserted that:

At the pre-proposal conference | ast Tuesday, you
i ndi cat ed t hat t he panel eval uating proposal s
woul d |'i kel y be conposed of 3-4 staff fromthe
State Office and a sim | ar nunber of | ocal de-
partment staff. It seens possible from your
comments that either A® or B (who attended t he
pr e- proposal conference) or anot her nenber of the
Howar d County Departnent of Social Services nmay
be asked to serve on t he panel eval uati ng propos-
al s.

| [M. Bill B. Benton] have been a nenber of the
Howar d County Board of Soci al Services for sev-
eral years. Fromtine to tinme, the Board has
been critical of our | ocal departnment’s perfor-
mance. Most recently, the Board has expressed

The nanes are not set forth due to confidentiality concerns
expressed by the attorneys at the hearing of the appeal.
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signi ficant concerns about the | ocal departnent’s
per si st ent excessi ve Food Stanp quality control
error rate. This matter was exacer bat ed by t he
| ocal departnent’s refusal to provide Food St anp
quality control datarequested by the Board to
enabl e the Board to discharge its fiduciary
responsibilities under Article 88A, Section 14A
of Maryl and State Statutes.

It isinmportant that any appearance of bias or

conflict of interest in this procurenent be

avoided. | will be going off the Board on June

30, before proposal s are eval uated. Under the

ci rcunst ances, however, it would be virtually

i mpossi bl e for any representati ve of the Howard

County Department of Social Servicestofairly

eval uat e any proposal our firmmy w sh to sub-

mt.
On June 22, 2000, the Procurenent O ficer i nforned Appel | ant t hat
the request to exclude A and B (or any ot her enpl oyee of the
Howar d County Departnent of Social Services) fromthe eval uation
comm ttee coul d not be honored because DHR “nust reserve the ri ght
to select the participants on the eval uation panel.”
Appel | ant submitted a protest on June 23, 2000 noti ng that whil e
it did not dispute the fact that DHR has a right to sel ect
whomever it wi shes to serve on an eval uati on panel any proposal
Appel I ant m ght subm t coul d not be objectively eval uat ed by A,
B, or any ot her representative of the Howard County Depart nent of
Soci al Services. The protest stated “...[u]nder the circum
stances, we wi I | not be subm tting a proposal inresponsetothe
above referenced RFP.”
Seven vendor s subm tted proposal s on June 26, 2000. A proposal was
not received fromAppellant. On July 6, 2000, Appel | ant request ed
resolutionof its protest and the Procurenment Officer denied
Appel | ant’ s protest on July 12, 2000. The basi s of deni al was t hat

Appel | ant was not aninterested party and thus | acked standing to



10.

11.

12.

prot est because it statedit would not submt a proposal and did
not submt a proposal.

Appel l ant tinmely appealed to MSBCA on July 27, 2000.

On August 21, 2000, Respondent filed its Agency Report.

By |l etter dated August 22, 2000, MSBCA pl aced the appeal in
suspense pendi ng t he i ssuance of a Procurenent Oficer’s decision
on the nerits. MSBCA noted that froma review of the Agency
Report it was apparent that the Procurenment OFficer and Agency
Head had not denied the protest based on the nerits of the
eval uation conmi ttee nenber i ssue, but rather on the basis that
it woul d not be consi dered because Appel | ant stated it woul d not
and di d not submt a proposal and t hus was not consi dered by t he
agency to be aninterested party.! MSBCA advi sed DHRt o consi der
Appel l ant’ s protest onthe nerits notw t hstandi ng t hat Appel | ant
had not subm tted a proposal.

By | etter dated August 28, 2000, the Procurenent Officer again
deni ed Appellant’s protest on grounds that the sel ection of
evaluators is adiscretionary act and that DHRwoul d not el i m nate
potential evaluators based on Appellant’s assertions that
representatives of the Howard County Departnent of Social Services
coul d not objectively eval uate a proposal subm tted by Appel | ant
because of bias and conflict of interest.

By Fax and | etter dated Sept enber 5, 2000, Appel |l ant appeal ed t hi s
second Procurement Officer’s decision arguing that DHR had a
responsi bility to excl ude persons froma revi ew(eval uati on) panel

wi t h known bi as and t hat DHR had not addressed thi s responsi bil -

! The Agency Report, however, al so addressed the i ssue of the

al | eged bi as or conflict of interest of certain DHRpersonnel. It is
stated in the Agency Report that “[T]he Procurement Officer has
det erm ned t hat the protest was not acti onabl e because no actual bi as

or

conflict of interest exists.”
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13.

14.

15.

16.

17.

ity. The Appellant al so allegedinthis appeal that the Howard
County Departnent of Social Services had deliberately w thhel d
public information fromthe Howard County Board of Social Services
and only provided such information after it had been separately
provi ded by DHR.

By | etter dated Septenmber 5, 2000, MSBCA docketed t he second
appeal , consolidatedit withthe first appeal, renoved the first
appeal fromsuspense and advi sed the parties that DHRdi d not have
tofile another Agency Report. This |l etter gave Appell ant ten
(10) working days to file comment on t he Agency Report and/ or
request a hearing onthe consolidated appeal s. This Sept enber 5,
2000 |l etter was addressed to the i ndi vi dual thenidentified by
Appel l ant as its counsel and to counsel for Respondent. The Board
copied two interested parties on this letter that had been
previously identified as an interested party by counsel for
Respondent pursuant to copies of letters to such parties sent to
t he Board.

Unbeknownst to t he Board, counsel then representi ng Appel | ant
never received this Septenber 5, 2000 letter.

The Board i ssued a final decision denyingthe above referenced
appeal s on Septenber 27, 2000 at which tine there had been no
comment on t he Agency Report and no request for a hearingfiled
by any person.

Fol | owi ng i ssuance of the opinion Appell ant and new counsel
advi sed t hat Appel |l ant’ s previ ous counsel had never received a
copy of the Septenber 5, 2000 | etter fromthe Board. Appel | ant and
new counsel requested a hearing and the opportunity to file
coment .

The Board, by | etter dated Cct ober 5, 2000, wit hdrewt he deci si on
in the appeal s i ssued on Septenber 27, 2000 and schedul ed a
hearing of the appeals for October 26, 2000.



18. On Cctober 25, 2000, Appellant fil ed conment and affidavits from
M. Bill B. Benton and t he Chai rman of t he Howard County Board of
Soci al Services. The affidavits el aborated on the specific
grounds of criticism(set forth in Findings of Fact 4 and 12
above) by t he Howar d County Board of Social Services and M. Bill
B. Bent on (who was a nenber of t he Howard County Board) directed
at | ocal Howard County Departnment personnel and particularly Aand
B. These affidavits al so expressed the affiant’s opi nion that
nei ther A, B or and ot her representative of the Howard County
Depart ment of Soci al Services could befair andinpartial ina
revi ewof any proposal submtted by Appellant. Additionally, the
affidavits asserted that (1) A had advised State and | ocal
appoi nted and el ected officials that M. Benton’s activities
constituted “m cro managenent” of Aand the operations of the
Howar d County Departnent of Soci al Services and (2) A s al |l ega-
tions of “mcro managenment” were clear evidence of bias.

19. The material filed by counsel for Appellant on Cct ober 25, 2000
al so stated t hat Appel | ant had a “secondary conpl aint” that the
Board of Contract Appeals copied two offerors on the Board’s
Sept enber 5, 2000 | etter di scussed above. This conpl ai nt was
based on t he request by Appellant inthe June 23, 2000 pr ot est
that the protest and all rel ated correspondence and i nf or mati on
remai n confidential. The Board expl ai ned at the hearing that the
bi d prot est appeal s bef ore the Board are public and open proceed-
i ngs whichinterested parties have aright to knowabout andto
participateinandthat its actions concerningthe Septenber 5,

2000 letters were taken in conformty with COVAR regul ations. ?

2 Thr ough i nadvertence the Board fail ed to send a copy of its
Sept enber 5, 2000 letter totwo other interested parti es who had al so
been identified by counsel for Respondent t hrough copies of lettersto
such interested parties sent tothe Board prior to Septenber 5, 2000.
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20. At the hearing of the appeal on Oct ober 26, 2000 no nenber of the
Howar d County Departnment of Social Services was calledtotestify
by either party. M. Benton gave testinony consistent withhis
af fidavit.

21. At the hearing of the appeal on Cctober 26, 2000 it was reveal ed
t hat no nenber of the Howard County Departnment of Social Services
actual |y served or was servi ng on t he panel eval uati ng proposal s
for the subject procurenent.

22. Appel | ant had not been advi sed t hat no nenber of t he Howard County
Depart nent of Soci al Services had actual |y served or was servi ng
on the evaluation panel until the hearing.

Deci sion
| n Maryl and publ i c negoti at ed procurenents, initial eval uations
may be conduct ed and r ecommendati ons for award made by an eval uati on
coonmttee. Final evaluations, includingevaluations of the recomenda-
tions of the evaluationcomrttee, if any, shall be perforned by t he
procurenent officer and the agency head or designee. COVAR

21.05.03.03(6). The selection of an eval uation commttee nenber is a

matter falling primarily withinthe di scretion of the procuring agency

and wi I | not be questioned absent evidence of actual bias or other

i nproprieties. SeeCal so Communi cations, Inc., MSBCA 1377, 2 MSBCA

1185(1988) and cases cited at pp. 10-12. See alsodoria G Harris, B

188201, April 12, 1977, 77-1 CPD 1255; New York University, B-195792,

August 18, 1980, 80-2 CPD 1126.

Appel | ant has al | eged t hat actual bias and conflict of interest

woul d ari se i f any menber of t he Howard County Department of Soci al

Services were permttedtosit onthe evaluation commttee. Whether

Counsel for Respondent notifiedthe interested parties of the hearing
schedul ed for and conduct ed on Oct ober 26, 2000. No i nterested party
appeared at the hearing.



such bias or conflict of interest nmay have actual ly exi sted we now
concl ude i s a noot poi nt because no Howar d County Departnent of Soci al
Servi ces personnel actually sat or is sitting on the eval uation
commttee. We affirmthat it is not necessary to file a bid or
proposal to preserve an i ssue of protest raised prior to bidopening or
t he due dat e for proposal s under COVAR 21. 10. 02. 03A. However, herein
we hol d t hat wher e such ground consi sts of an assertion of eval uat or
bi as and/ or eval uator conflict of interest and such al | egedl y bi ased or
conflicted eval uator does not infact sit onthe evaluation commttee
the Board wi Il not require the agency to begi nthe procurenment process
anew. This ruling applies whether or not the protestor appel |l ant has
subm tted a proposal or been notified prior to the due date for
proposal s t hat such al | eged bi ased or conflicted personis not or will
not be an eval uator.?3

Appel | ant does not di sput e t hat appoi nt nent of eval uators i nvol ves
a di scretionary action. Appellant argues, however, that unlessit is
assured i n advance of the date for recei pt of proposal s that a person
who may be biased for or against Appellant will not sit on the
eval uation comm ttee Appell ant may not submt a proposal with confi -
dence of a fair and even evaluation. W recognize this concern.
However, agai nst this concern we nust wei gh State policy regarding
confidentiality of theidentity of eval uators designedto permt an
eval uator to evaluate wi thout fear that his subjectivejudgnment will be
subj ect to public scrutiny. This Board respects the policy that the
identity of eval uators shoul d be kept confidential. However, where
exam nati on of an actual eval uator under oath i s sought and such

exam nationis requiredto uphold fundanental fairness inthe appeal

s An exception to this ruling would be made if there was
del i berate m srepresentati on concerning theidentity of an eva-| uator.
No such allegation of m srepresentation has been nmade herein.
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process, the Boardw || permt such exam nation, al though it m ght
restrict the persons who coul d be present during such testinony tothe
attorneys, the Board (and its contract reporter) and client representa-
tives. No such request for exam nati on was made herei n; nor, as noted,
wer e any al | egedl y bi ased or conflicted evaluators actually onthe
eval uation commttee. W thus deny the appeal. However, we believe
further comment is warranted.

Assum ng arguendo t hat al | egedl y bi ased or conflicted individuals
fromHowar d County had been on t he eval uati on comm ttee we woul d al so
deny the appeal based on this record.

Appel | ant argues that criticismand proposed renedi al acti on
of fered by M. Bill B. Benton and t he Howard County Board of Soci al
Services, while M. Benton (Vice President of Appellant) was a nenber,
woul d result in any Howard County | ocal Departnent personnel having a
bi as or conflict of interest regardi ng Appel l ant’ s proposal. However,
we decline to hol dthat nmere nenbershi p on an eval uati on comr ttee by
a St at e enpl oyee whose j ob performance may be criticized (or praised)
by an of feror (or enpl oyee t hereof) who occupi es an oversi ght position
on a Board or Comm ssionrelativeto such enpl oyee woul d constitute a
prohi bited conflict of interest for such State enpl oyee. Therefore,
t he exi stence of actual bias (for or against) such of feror nust be
shown to exi st. Appellant bears the burden to showthat such bias
exists. See WM Schlosser Conpany, lnc., MSBCA 2126, 5 MSBCA
1465(1999) and cases cited at p. 5; Presearch, Inc., Conp. Gen. Dec. B
227097, 87-2 CPD 128. See al soMaryl and NewDirections, Inc., MSBCA
1367, 2 MSBCA 1179(1988) at p. 17; Transit Casualty Conpany, MSBCA
1260, 2 MSBCA 1119(1985).

Herei n, Appel |l ant asserts that | ocal departnent enpl oyees from

Howar d County woul d be bi ased agai nst Appel | ant because of criti-cism
and proposed renedi al actions. However, the Board declinesto hold

t hat actual bias will be found to exi st whenever a St ate enpl oyee may
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be t he subj ect of criticismand proposed renedi al acti on by a person or
per sons occupyi ng an over si ght position. Actual bias of such enpl oyee
toward t he person or persons occupyi ng t he oversi ght position nust be
shown. The burden hereinis especially heavy, because Appel | ant di d not
subm t a proposal and t hus there are no conparative scores fromwhi ch
bi as m ght be shown to exist.

Herei n, Appel | ant has not presented any specific facts that Howard
county enpl oyees woul d actual | y be bi ased. These enpl oyees di d not
testify. The factual matter set forth in the affidavits and M.
Benton’ s testi nony do not establish actual bias; only inference and
supposition arising out of criticismand proposed renedi al actions
directed at certain personnel of the Howard County Departnent of Soci al
Servi ces by M. Benton and t he Howard County Board whil e M. Bent on was
a menber of the Howard County Board. Bias will not be attri buted by
MSBCA t 0 an eval uati on comm ttee nenber or potential nmenber based on
nmere i nference or supposition. Indeed, inasimlar context whereit
was al | eged t hat an agency del i berately sel ected evaluators for their
bi as agai nst an incunbent offeror, this Board opined:

The sel ecti on of an eval uati on panel nenber is a matter
falling primarily withinthe discretion of the procuring
agency and wi | I not be questi oned absent evi dence of act ual
bi as. Fox & Go., B-197272, Novenber 6, 1980, 80-2 CPD 1340.
“Aprotestor allegingbad faith onthe part of gover nnent
of ficials bears avery heavy burden. It nust offer virtu-
ally irrefutabl e proof, not mere inference or supposition,
t hat t he agency acted with a specific and nalicious intent
toinjurethe protestor.” The Aeronetics Divisionof AAR
Br ooks & Perkins, B-222516, B-222791, August 5, 1986, 86-2
CPD 151. Furthernore, evenif the protestor denonstrates
actual bias inthe selection of the evaluators, the panel’s
deci sionw || be uphel d unl ess such biasis clearly shownto
have perneted the decision. Fox & Co., supra.

Appel | ant has failed to nmeet its burden of proof of the
exi stence of actual bias inthe selection of the eval uators.
Appel | ant has shown t hat [t he Procurenent O ficer] sel ected
eval uat or s who had expressed to hi mdi ssati sfactionw th
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Appel | ant’ s performance. Thi s does no nore than rai se an
i nference that only eval uators known to be dissatisfiedw th
Appel I ant were sel ected or that the eval uators were sel ect ed
on the basis of their dissatisfaction.

Cal so Communi cations, Inc., MSBCA 1377, 2 MSBCA 1185(1988) at p.

Bi as nust be denobnstrated to exi st by substantive hard facts or
evi dence. Such facts or evi dence have not been present ed by Appel | ant

herein, notw thstanding the information containedinthe affidavits

provided by M. Benton and the Chair of the Howard County Board.

Accordingly, the appeal is denied. Werefore, it is Oderedthis
day of 2000 that the appeal is denied.

Dat ed:

Robert B. Harrison |11
Board Menber

| concur:

Randol ph B. Rosencrantz
Chai r man

Certification

COVAR 21.10.01.02 Judicial Review.

A deci si on of the Appeal s Board is subject tojudicial reviewin
accordance with t he provi sions of the Adm ni strative Procedure Act
governi ng cases.

Annot ated Code of MD Rule 7-203 Tinme for Filing Action.

(a) CGenerally. - Except as otherwi se providedinthis Rule or by

statute, apetitionfor judicial reviewshall befiledwthin 30
days after the | atest of:

11
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(1) the date of the order or action of which reviewis
sought;

(2) the date the adm ni strative agency sent noti ce of the
order or actiontothe petitioner, if notice was required by
law to be sent to the petitioner; or

(3) thedatethe petitioner received notice of the agency's
order or action, if notice was required by law to be
received by the petitioner.

(b) Petition by Oher Party. - If one party files a tinely
petition, any other personnmay file a petitionw thin 10 days
after the date the agency mail ed notice of thefiling of the first
petition, or wwthinthe period set forthin section (a), whichever
is later.

| certifythat the foregoingis atrue copy of the Maryl and State
Boar d of Contract Appeal s deci sionin MSBCA 2196 & 2201, appeal s of
Benton & Associ ates under DHR RFP FI A/ FS 01- 0100S.

Dat ed:

Mary F. Priscilla
Recor der
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